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I.  SUMMARY  AND  PURPOSE 

S.  1942  would  establish  procedures  to  provide  public  accountabil- 
ity for  regulatory  review  of  Federal  agency  rulemaking  activity  by 
president ially  designated  offices.  These  procedures  are  meant  to 
insure  that: 
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Congressional  delegations  of  rulemaking  authority  to  agency 
heads  are  exercised  consistent  with  the  purposes  intended  by 
the  Congress; 

Federal  agencies  are  fully  apprised  of  information  relevant 
to  their  rulemaking  decisions,  including  the  substance  and 
source  of  that  information; 

Members  of  the  public  have  an  equal  and  meaningful  oppor- 
tunity to  participate  in  Federal  agency  rulemaking  decisions 
with  all  other  interested  persons; 

Reviewing  entities  are  not  vehicles  for  inappropriate  undis- 
closed non-governmental  influence  on  the  agency  rulemaking 
process; 

A  record  is  created  for  each  rulemaking  decision  that  accu- 
rately reflects  and  therefore  facilitates  full  and  meaningful  ju- 
dicial and  congressional  review  of  agency  rulemaking  deci- 
sions; and 

Regulatory  review  does  not  unduly  delay  rulemaking  deci- 
sions. 

The  legislation  does  not  authorize  regulatory  review.  While  regu- 
latory review  may  be  an  appropriate  element  in  the  President's  su- 
pervision of  agency  decisionmaking,  whatever  form  such  regulatory 
review  takes  it  cannot  control,  limit,  alter,  or  displace: 

(1)  Rulemaking  authority  vested  by  law  in  the  head  of  an 
agency; 

(2)  Any  legally  mandated  substantive  criteria  for  rulemak- 
ing; 

(3)  The  application  of  any  statutory  or  judicial  deadline  or 
the  authority  of  an  agency  to  undertake  rulemaking  in  an 
emergency  situation;  or 

(4)  The  procedural  requirements  of  the  Administrative  Proce- 
dure Act  or  other  applicable  provision  of  law. 

In  summary,  S.  1942  establishes  basic  procedures  for  any  regula- 
tory review  process  created  by  the  President.  The  bill  requires  a  re- 
viewing entity  to  disclose  information  about  rulemaking  activities 
under  review  to  the  public  and  to  rulemaking  agencies.  The  bill 
also  requires  a  reviewing  entity  to  make  regulatory  review  deci- 
sions within  time  limits.  Rulemaking  agencies  must  place  materi- 
als received  from  the  reviewing  entity  in  the  rulemaking  record, 
give  public  notice  of  rulemaking  activities  under  review,  and  ex- 
plain significant  changes  made  to  a  rule  as  a  result  of  regulatory 
review. 

So  that  these  requirements  are  not  unduly  restrictive,  the  sub- 
stance of  oral  communications  of  the  President,  Vice-President,  the 
heads  of  cabinet  departments,  Director  of  the  Office  of  Manage- 
ment and  Budget,  and  the  Administrator  of  the  Environmental 
Protection  Agency  are  not  subject  to  disclosure  under  the  legisla- 
tion. 

II.  BACKGROUND  AND  NEED  FOR  LEGISLATION 

A.  The  Legislative  History  of  S.  191>2 

S.  1942  was  introduced  by  Chairman  Glenn  on  November  7,  1991, 
with  Senators  Levin,  Pryor,  Sasser,  Lieberman,  Akaka,  Metz- 
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enbaum,  Durenberger,  and  Chafee  as  original  co-sponsors.  Subse- 
quently, Senator  Mitchell  joined  as  a  co-sponsor  of  the  legislation. 

The  issues  addressed  in  the  legislation  were  most  recently  consid- 
ered by  the  Committee  at  hearings  held  on  October  24,  1991,  and 
November  15,  1991,  as  well  as  during  an  extended  colloquy  with 
Frank  Hodsoll  at  the  October  30,  1991,  hearing  on  his  confirmation 
as  OMB  Deputy  Director  for  Management. 

The  Committee  considered  the  legislation  at  a  mark-up  on  No- 
vember 22,  1991.  After  discussion,  the  Committee  ordered  S.  1942  to 
be  favorably  reported  by  a  vote  of  8-3.  Senators  Levin,  Sasser, 
Pryor,  Kohl,  Lieberman,  Akaka,  Rudman,  and  Glenn  voted  in  favor 
of  S.  1942.  Senators  Roth,  Stevens,  and  Seymour  voted  against  the 
legislation. 

While  these  events  provided  the  significant  milestones  in  the 
Committee's  consideration  of  S.  1942,  the  issues  addressed  in  the 
legislation  have  a  much  longer  history  in  the  Committee.  In  fact,  S. 
1942  is  in  every  respect  the  product  of  more  than  a  decade  of  Com- 
mittee attention  to  and  concern  about  the  integrity  of  the  regula- 
tory process — from  the  Committee's  multi-year  study  of  Federal 
regulation  in  the  late  1970's  to  its  ongoing  attention  to  the  regula- 
tory review  activities  of  the  Office  of  Management  and  Budget. 

B.  Overview — Presidential  regulatory  review  and  public  accountabil- 
ity 

Over  the  past  twenty  years,  the  growth  of  Federal  regulatory 
programs  has  been  accompanied  by  the  creation  of  successively 
more  centralized  executive  branch  regulatory  review  schemes. 
While  the  promise  of  regulatory  review  continues  to  impress  many, 
its  record  has  significantly  undermined  confidence  in  the  integrity 
of  the  administrative  rulemaking  process,  as  vested  in  Federal 
agencies  by  Congress. 

Recognizing  the  conflicting  tensions  that  pull  on  the  regulatory 
process,  the  Committee  has  determined  that  the  need  to  preserve 
and  protect  public  accountability  in  government  decision-making 
requires  the  creation  of  a  procedural  framework  to  govern  regula- 
tory review.  It  is  this  set  of  procedures  that  is  set  forth  in  S.  1942, 
the  *  'Regulatory  Review  Sunshine  Act."  The  goal  of  the  legislation 
is  nothing  more  than  balance,  fairness,  and  effectiveness  in  the  reg- 
ulatory process. 

1.  The  tensions  between  the  costs  and  benefits  of  Federal  regu- 
lation 

Federal  regulation  has  over  the  years  come  to  play  a  major  role 
in  protecting  public  values  such  as  environmental  quality,  public 
health  and  safety,  civil  rights,  housing  and  educational  opportuni- 
ty, labor  standards  and  consumer  protection,  as  well  as  addressing 
market  failures  such  as  have  occurred  in  the  banking  and  finance 
industries. 

The  goals  and  purposes  of  these  regulations  are  seldom  in  dis- 
pute. They  flow  directly  from  legislative  mandates  enacted  by  Con- 
gress and  signed  into  law  by  the  President.  The  costs  and  burdens 
associated  with  these  regulations,  however,  have  for  many  come  to 
outweigh  their  benefits.  From  experience  with  a  regulation  whose 
out-of-pocket  costs  dwarf  the  danger  to  be  controlled  to  analyses 


4 


that  question  the  scientific  assumptions  underlying  a  regulatory 
decision — public  reaction  to  the  costs  and  burdens  of  regulation  has 
given  rise  to  compelling  arguments  to  control  and  reduce  the 
nature  and  scope  of  government  regulation. 

Even  with  these  criticisms,  and  indeed  at  the  very  same  time, 
the  public  demand  for  expanded  governmental  protection  and  as- 
sistance has  continued  unabated.  These  contradictory  public  pres- 
sures have  resulted  in  conflicting  and  increasingly  confrontational 
responses  both  within  and  between  the  Executive  and  Congress. 

In  Congress,  the  creation  of  new  and  more  refined  mandates  for 
administrative  action  has  been  accompanied  by  initiatives  to  evalu- 
ate and  reduce  administrative  burdens,  e.g.,  the  Paperwork  Reduc- 
tion Act  (44  U.S.C.  3501-3520)  and  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612).  Within  the  executive  branch,  the  implementation 
of  more  extensive  regulatory  schemes  has  also  been  accompanied 
by  initiatives  to  evaluate  and  reduce  administrative  burdens,  the 
most  notable  being  regulatory  review. 

2.  Regulatory  review 

The  twenty  year  history  of  regulatory  review  centers  and  in- 
creasingly systematic  effort  to  shape  regulatory  policy  at  the  presi- 
dential level.  This  development  has  involved  several  significant 
stages. 

The  first  tentative  steps  were  taken  under  Presidents  Nixon  and 
Ford  and  entailed  Executive  Office  of  the  President  (specifically, 
the  Council  on  Wage  and  Price  Stability  and  the  Office  of  Manage- 
ment and  Budget  (OMB))  responsibility  to  coordinate  inter-agency 
comments  on  proposed  rules. 

The  second  stage  took  place  under  President  Carter  when  OMB 
worked  with  a  formalized  interagency  Regulatory  Council  and  Reg- 
ulatory Analysis  Review  Group  to  evaluate  proposals  and  seek  the 
least  burdensome  rules— E.O.  12044  (1978). 

The  third,  and  most  significant  stage,  took  place  under  President 
Reagan.  Not  satisfied  with  the  largely  decentralized  scheme  of 
President  Carter,  the  incoming  Reagan  Administration,  within  its 
first  month,  created  a  highly  centralized  review  process  to  facilitate 
the  accomplishment  of  its  explicitly  deregulatory  agenda  and  to 
ensure  more  effective  control  of  decision-making  in  executive 
branch  agencies— E.O.  12291  (1981). 

The  Reagan  order  refined  the  cost/benefit  themes  of  the  Carter 
Administration's  process,  but  most  significantly,  conditioned  the 
publication  of  all  rulemaking  proposals  on  passage  through  a  single 
review  process  in  OMB.  While  E.O.  12291  does  not  purport  to  give 
OMB  authority  to  override  any  determinations  made  by  an  agency, 
it  does  require  agencies  to  delay  publication  of  proposed  rules  pend- 
ing completion  of  OMB's  review  and  to  delay  publication  of  final 
rules  until  the  agency  has  responded  to  OMB's  views.  Also,  OMB  is 
authorized  to  require  the  agency  to  consider  additional  relevant 
data  from  any  appropriate  source. 

In  1985  the  scope  of  OMB  regulatory  review  was  extended  by 
E.O.  12498.  The  order  supplemented  E.O.  12291  cost/benefit  review 
with  an  annual  "regulatory  planning  process"  covering  significant 
"pre-rulemaking"  activities,  as  well  as  proposed  and  final  rules, 
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and  requiring  that  such  activities  not  be  pursued  unless  found  to 
be  "consistent  with  administration  policies  and  priorities." 

Under  both  orders,  OMB  is  authorized  to  take  any  actions  neces- 
sary to  implement  its  regulatory  review  mandates,  "to  the  extent 
permitted  by  law."  OMB  has  specifically  disclaimed  that  its  imple- 
menting directions  are  intended  to  "be  construed  as  displacing  the 
agencies'  responsibilities  delegated  by  law."  Taken  as  a  whole,  how- 
ever, the  OMB  regulatory  review  process  may  be  properly  viewed 
as  an  integrated  process  for  presidential  review  and  control  of 
agency  development  of  rules,  from  review  and  control  of  agency  de- 
velopment of  rules,  from  initial  conception  and  formulation  to  final 
promulgation. 

Whether  the  OMB  process  actually  does  allow  OMB  displace- 
ment of  agency  rulemaking  responsibilities  or  otherwise  interfere 
with  the  administrative  process  depends  as  much  on  the  record  of 
review  as  on  an  evaluation  of  the  formal  requirements  of  the  proc- 
ess. 

That  that  record  is  so  fragmented  by  lack  of  information  is  itself 
one  reason  for  controvery  and  an  argument  against  the  process  as 
it  is  currently  operated.  For  example,  the  regulatory  review  execu- 
tive orders  provide  no  mechanism  for  public  comments  to  OMB  on 
regulatory  matters  under  review.  Indeed,  no  formal  mechanism 
exists  by  which  the  public  even  knows  a  proposal  has  been  submit- 
ted to  OMB.  Interested  persons  become  aware  of  such  submissions 
either  from  sources  within  the  agencies,  from  the  trade  press,  or 
from  requests  for  the  their  views  by  OMB.  Congressional  investiga- 
tions have  shown,  and  OMB  witnessed  have  confirmed,  that  the 
bulk  of  communications  by  OMB  with  agencies  and  third  parties  is 
oral.  The  orders  do  not  requires  reduction  of  these  communications 
to  writing  and  OMB  has  been  reluctant  to  do  so. 

Objections  to  the  OMB  review  process  have  been  made  frequent- 
ly in  congressional  hearings  and  scholarly  commentary  and  have 
centered  on  charges  of: 

Undue  delay  to  rulemaking; 

Displacement  of  the  decision-making  discretion  delegated  to 
agencies  by  Congress; 

The  application  of  statutorily  impermissible  criteria  or  fac- 
tors in  the  agency  decision; 

Ex  parte  contracts  between  OMB  and  the  agencies  and  con- 
duit contracts  from  non-governmental  interests  to  the  agencies 
through  OMB; 

Substitution  of  policy  judgments  for  the  scientific  and  techni- 
cal expertise  of  agency  decision-makers;  and 

Undermining  meaningful  public  participation  and  effective 
judicial  review  of  informal  rulemaking  because  of  "secret" 
(e.g.,  ex-parte  or  conduit)  inputs  and  the  extraneous  pressures 
that  OMB  may  bring  to  bear  on  agencies. 1 


1  See  generally,  "Reauthorization  of  OMB's  Office  of  Information  and  Regulatory  Affairs," 
Hearing  before  the  Senate  Comm.  on  Governmental  Affairs,  Hearing  No.  101-588  (1990);  "Over- 
sight of  the  OMB  Regulatory  Review  and  Planning  Process,"  Hearing  before  the  Subcomm.  on 
Intergovernmental  Relations  of  the  Senate  Comm.  on  Governmental  Affairs,  Hearing  No.  99- 
839  (1986);  Percival,  "Checks  Without  Balance:  Executive  Office  Oversight  of  the  Environmental 
Protection  Agency,"  54  "Law  and  Contemporary  Problems"  127  (Autumn  1991);  Bruff,  "Presi- 

Continued 
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Taken  alone,  Executive  Orders  12291  and  12498  provide  OMB 
with  sweeping  power  to  affect  the  regulatory  decision-making  proc- 
ess that  Congress  has  specifically  directed  agencies  to  conduct.  The 
Executive  Orders,  however,  do  not  stand  alone;  they  are  buttressed 
by  OMB's  other  powers.  Most  significantly,  OMB  has  the  power  of 
the  purse.  All  agencies  must  submit  their  purposed  budget  requests 
to  OMB  for  its  scrutiny,  and  OMB  must  approve  congressional  tes- 
timony by  executive  agencies.  OMB  also  has  the  power  to  establish 
agency  employment  ceilings,  to  order  agencies  to  withhold  or 
amend  communications  with  Congress  regarding  legislative  and 
policy  matters,  and  to  disapprove  agency  actions  which  impose 
either  information-gathering  or  recordkeeping  requirements. 

In  sum,  as  a  former  Deputy  Administrator  of  OIRA  has  noted: 
"The  Government  works  using  three  things:  money,  people,  and 
regulations;  the  agency  must  get  all  three  from  OMB."  With 
OMB's  full  panoply  of  powers  at  hand,  Executive  Orders  12291  and 
12498  have  become  the  cornerstones  of  a  steadily  growing  presiden- 
tial apparatus  which  has  frustrated,  if  not  effectively  contravened, 
congressional  delegations  of  authority  and  has  subverted  meaning- 
ful public  participation  in  and  judicial  review  of  Federal  regula- 
tions. From  repeated  testimony  in  repeated  hearings,  the  Commit- 
tee finds  that  OMB  today  is  an  integral,  and  often  determinative, 
part  of  the  administrative  lawmaking  process. 

In  the  past  year,  however,  a  new,  powerful  actor  has  emerged  as 
a  significant,  additional  factor  in  the  regulatory  review  process. 
The  President's  Council  on  Competitiveness,  chaired  by  Vice-Presi- 
dent Dan  Quayle,  has  taken  on  the  task  of  overseeing  the  regula- 
tory review  functions  of  OMB's  Office  of  Information  and  Regula- 
tory Affairs  (OIRA).  Designated  by  President  Bush  to  be  the  succes- 
sor to  President  Reagan's  Task  Force  on  Regulatory  Relief  (chaired 
by  then  Vice-President  Bush),  the  Council  has  assumed  a  leading 
and  apparently  decisive  role  over  selected  agency  rulemakings. 
Acting  through  OIRA  and  on  its  own  authority,  and  under  a  cloak 
of  secrecy,  the  Council  has,  according  to  the  testimony  of  witnesses 
before  the  Committee,  exerted  powerful  pressure  on  agencies  to 
alter,  delay,  or  abandon  proposed  rulemakings. 

The  Council  has  thus  far  refused  to  honor  requests  of  this  and 
other  congressional  committees  to  obtain  basic  information  as  to  its 
organizational  structure,  staff,  budget,  activities,  decisional  and 
review  criteria  and  procedures,  and  contacts  with  Federal  agencies 
and  outside  groups.  This  development  adds  an  especially  troubling 
element  to  the  continuing  process  of  concentration  of  power  over 
agency  decision-making  in  the  Executive  Office  of  the  President.  It 
represents  a  still  more  heightened  level  of  political  scrutiny  of 
agency  rulemaking  and  the  subordination  of  the  now  institutional- 
ized (and  already  politicized)  OMB  review  process  to  the  Council's 
more  explicit  but  shrouded  political  review. 


dential  Management  of  Agency  Rulemaking,"  57  "The  George  Washington  Law  Review"  533 
(1989);  Cooper  and  West,  "Presidential  Power  and  Republican  Government:  The  Theory  and 
Practice  of  OMB  Review  of  Rules,"  50  "J.  of  Politics"  864  (1988);  Rosenberg,  "Regulatory  Man- 
agement at  OMB,"  "Office  of  Management  and  Budget:  Evolving  Roles  and  Future  Issues,"  Con- 
gressional Research  Service  Report  to  the  Senate  Comm.  on  Governmental  Affairs,  186-233,  S. 
Print  99-134  (1986). 
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3.  Regulatory  review  and  public  accountability 

The  emergence  of  an  institutionalized  process  of  centralized  regu- 
latory review  in  the  executive  branch,  with  its  reliance  on  secrecy 
and  undisclosed  sources  of  influence,  has  brought  into  sharp  focus 
the  irreconcilable  conflict  of  that  process  with  principles  of  open- 
ness and  accountability  that  underlie  informal  rulemaking  under 
Section  553  of  the  Administrative  Procedure  Act  (APA). 

As  interpreted  by  the  courts,  APA  requirements  of  public  notice 
and  comment,  and  agency  explanation  of  the  bases  and  purposes  of 
any  rulemaking  action  are  means  to  ensure  that  agencies  listen 
and  respond  to  citizen  comments.  Just  as  important  as  that  dia- 
logue between  agencies  and  the  public,  is  the  related  principle  that 
undisclosed  contacts  by  parties  attempting  to  influence  agency  deci- 
sions undermine  and  indeed  are  inconsistent  with  meaningful 
public  involvement  and  effective  judicial  review. 

The  question  faced  by  the  Committee  throughout  the  develop- 
ment of  the  regulatory  review  process  has  been  whether  such 
review,  whatever  its  potential  value,  compromises  any  of  those  fun- 
damental principles.  As  some  members  of  the  Committee  have 
always  seen  a  real  and  present  threat  to  those  principles,  the  di- 
lemma for  the  Committee  has  been  the  search  for  a  balance  be- 
tween the  imperatives  arguing  for  restraining  and  reducing  agency 
rulemaking  and  those  arguing  for  the  protection  of  agency  deci- 
sion-makers from  the  political  pressures  that  could  steer  agency  de- 
cisions away  from  the  statutory  mandates  to  which  the  agency  is 
responsible.  The  search  for  this  balance  has  continued  under  both 
Republican  and  Democratic  Committee  leadership.  The  level  of  in- 
quiry has  varied  as  have  the  proposals  for  change,  but  the  constant 
theme  has  been  the  commitment  to  a  publicly  accountable  process 
that  permits  the  efficient  and  effective  administration  of  the  Feder- 
al government  within  the  context  of  prescribed  statutory  mandates. 

The  degree  to  which  the  Committee  believes  the  process  should 
be  controlled  has  changed  as  the  Committee,  and  others  in  Con- 
gress, have  accumulated  a  record  on  the  developing  process  of  regu- 
latory review.  A  decade  ago,  the  starting  question  for  a  majority  of 
the  Committee  was  the  extent  to  which  Congress  should  defer  to 
the  President  in  creating  a  regulatory  review  process  as  a  part  of 
his  responsibility  as  Chief  Executive.  See,  e.g.,  "Regulatory  Reform 
Act,"  Report  of  the  Senate  Committee  on  Governmental  Affairs, 
Report  No.  97-305  (1981).  A  decade  later,  the  question  is  not  wheth- 
er public  accountability  requirements  are  necessary,  but  to  what 
extent  protections  are  needed  to  guard  against  undue  delay  and 
displacement  of  agency  decision-making  authority,  and  to  insure 
meaningful  public  participation,  judicial  review  and  congressional 
oversight. 

This  change  in  the  Committee's  position  is  due  to  the  compelling 
evidence  accumulated  from  dozens  of  congressional  investigations 
and  academic  evaluations  that  demonstrate  the  power  and  effec- 
tiveness of  the  current  regulatory  review  process.  Regardless  of 
what  deference  might  ideally  be  permitted  the  President,  the 
record  of  regulatory  review  shows  that  the  process,  whatever  its 
formal  claims,  as  a  practical  matter  has  been  used  to  control  rule- 
making authority  delegated  to  agencies  by  Congress. 
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It  cannot  be  seriously  disputed  that  regulatory  review  by  OMB 
and  other  White  House  offices,  such  as  the  Council  on  Competitive- 
ness, are  an  integral  part  of  the  agency  rulemaking  process.  Given 
that  the  Committee  finds  that  the  result  has  been  to  significantly 
undermine  the  APA's  precepts  of  meaningful  public  participation 
in  the  effective  judicial  review  of  regulatory  review,  the  Committee 
is  compelled  to  conclude  that  restrictions  on  regulatory  review  are 
required  to  protect  the  integrity  of  administrative  decision-making. 

The  introduction  and  consideration  of  S.  1942  is  a  reflection  of 
this  finding,  the  evidence  for  which,  again,  has  been  building  for 
some  time,  that  only  through  broad  public  access  to  the  regulatory 
review  process,  can  the  public,  Congress,  and  the  courts  be  assured 
of  the  integrity  of  the  administrative  decision-making  process. 

In  a  real  sense,  just  as  regulatory  review  has  come  to  be  largely 
accepted  as  an  important  element  in  the  management  of  the  Feder- 
al government,  so  must  its  significant  impact  be  recognized  as  well. 
The  Committee  finds  that  regulatory  review  does  not  take  place 
outside  of  the  rulemaking  process  such  that  one  can  credibly  say 
that  the  rulemaking  decision  clearly  remains  with  the  agency  deci- 
sion-maker. At  the  very  least,  the  record  before  the  Committee 
strongly  suggests  that  regulatory  review  in  fact  jeopardizes  long- 
standing statutorily  mandated  and  judicially  recognized  principles 
regarding  agency  rulemaking  authority. 

It  is  precisely  because  regulatory  review  has  grown  to  be  so  pow- 
erful and  so  effective  that  Congress  must  recognize  that  to  the 
extent  regulatory  review  works,  it  affects  the  very  rulemaking  deci- 
sions Congress  has  committed  to  individual  agency  discretion.  As 
such,  regulatory  review  must  be  accepted  as  a  part  of  the  rulemak- 
ing process  and  the  principles  that  guide  rulemaking  must  to  a 
large  extent  guide  regulatory  review. 

The  Committee  recognizes  that  top  executive  branch  officials 
have  the  right  and,  indeed,  the  responsibility  to  meet,  discuss  and 
formulate  positions  on  policy  matters.  The  importance  of  having 
candid,  frank  and  open  exchanges  in  this  process  recommends  that 
it  be  shielded  from  unnecessary  public  scrutiny.  The  Committee 
has  determined,  however,  that  if  the  executive  branch  is  to  have 
organized,  institutionalized,  staffed  regulatory  review,  that  review 
must  be  understood  as  an  operational  part  of  the  publicly  accounta- 
ble rulemaking  process. 

With  disclosure  top  executive  branch  officials  and  the  regulatory 
review  staff  will  still  be  able  to  consider  regulatory  matters  before 
agency  decisions  are  made,  will  be  able  to  gather  information  from 
whomever  they  choose,  and  will  be  able  to  compel  agency  decision- 
makers to  engage  in  debate  and  analysis  to  support  their  regula- 
tory decisions.  In  the  sunshine,  this  process  should  improve  regula- 
tory decisions  and  strengthen  public  confidence  in  government  de- 
cisions. 

Finally,  the  purpose  and  specific  requirements  of  S.  1942  fit 
squarely  within  the  tradition  of  congressional  enactments  that 
have  responded  to  the  dangers  of  a  burgeoning  Federal  bureaucra- 
cy that  threatens  to  slip  from  adequate  control  and  public  view. 
The  problems  of  confining  administrative  discretion,  preventing  the 
creation  of  "secret  law,"  preserving  procedural  regularity,  ensuring 
officer  accountability,  and  securing  administrative  openness  are 
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not  new.  They  have  been  successfully  addressed  and  accepted  in 
such  landmark  legislation  as  the  Federal  Register  Act,  the  APA, 
the  Freedom  of  Information  Act,  the  Government  in  the  Sunshine 
Act,  and  the  Federal  Advisory  Committee  Act. 

Each  of  these  statutes  was  enacted  to  enhance  public  awareness 
of  Federal  agency  decision-making,  and  to  provide  opportunities  for 
affected  individuals  and  organizations  to  participate  meaningfully 
in  that  process.  They  reflect  Congress'  understanding,  as  well  as 
that  of  the  presidents  who  signed  those  pieces  of  legislation  into 
law,  that  as  government  becomes  more  complex,  citizens  to  whom 
it  is  to  be  accountable  are  able  to  see  less  of  its  operations.  The  dis- 
closure mechanisms  of  these  statutes,  together  with  the  enforce- 
ment tools  provided  by  such  statutes  as  the  Ethics  in  Government 
Act  and  the  whistleblower  protections  of  the  Civil  Service  Reform 
Act,  as  amended,  underline  the  continuing  congressional  commit- 
ment to  openness  and  accountability  and  an  abhorrence  of  secret 
government.  S.  1942  is  squarely  within  the  tradition  of,  and  conso- 
nant with,  this  body  of  law. 

C.  Agency  Decision-making — informal  Rulemaking  under  the  Ad- 
ministrative Procedure  Act 

Critical  to  the  Committee's  support  of  S.  1942  is  its  understand- 
ing of  and  agreement  with  the  underlying  rationale  and  purpose  of 
informal  rulemaking  under  Section  553  of  the  Administrative  Pro- 
cedure Act  (APA)  as  has  been  articulated  consistently  by  the  courts 
since  the  mid-1960,s. 

The  APA  principles  of  openness  and  accountability  are  essential 
not  simply  to  maintaining  the  procedural  integrity  of  agency  rule- 
making, but  also  to  providing  political  legitimacy  for  the  impor- 
tant, if  not  now  indispensible,  administrative  element  of  govern- 
ment. It  is  a  well-known  fact  that  this  administrative  side  of  gov- 
ernment has  grown  as  Congress  and  the  Executive  have  had  to  re- 
spond to  continuing  public  demands  for  government  action  on  a 
seemingly  ever  increasing  array  of  social,  scientific  and  economic 
issues.  Equally  well-known  is  the  fact  that  as  Congress  and  the  Ex- 
ecutive have  struggled  to  transform  those  demands  and  interests 
into  specific  policy  mandates,  they  have  come  to  depend  more  and 
more  on  administrative  agencies  to  fill  in  the  details  of  those  poli- 
cies through  rulemaking,  and  then  implement  those  mandates 
through  administrative  investigations,  oversight  and  enforcement. 

While  in  some  instances  administrative  agencies  occupy  an  am- 
biguous position  in  the  legal  landscape,  it  is  clearly  understood  as  a 
matter  of  law  that  when  agencies  engage  in  rulemaking  they  are 
participating  in  the  lawmaking  process  as  delegates  of  Congress.  It 
is  precisely  because  they  are  not  Congress  but  are  standing  in  for 
Congress  that  their  legitimacy  is  invariably  open  to  question.  Are 
the  grounds  of  their  decisions  consistent  with  their  statutory  man- 
dates? Are  the  facts  upon  which  they  rely  known  to  be  true?  Is 
their  technical  expertise  reliable?  Have  they  considered  the  alter- 
natives available  to  them?  Have  they  heard  from  and  considered 
the  opinions  of  all  interested  parties?  Does  the  record  of  their  deci- 
sion truly  support  and  reflect  their  ultimate  decision? 

If  these  and  other  questions  can  be  answered  in  the  affirmative, 
the  public,  the  courts,  Congress,  and  the  Chief  Executive  can  be- 
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lieve  with  confidence  that  administrative  decisions  are  appropriate- 
ly constrained  by  statutory  mandates,  consistent  with  public  poli- 
cies and  priorities,  and  have  a  trustworthy  factual  basis. 

While  the  beginning  point  for  this  administrative  process  of  deci- 
sion-making rests  with  the  fundamental  policy  and  program-specif- 
ic authority  given  to  an  agency  by  Congress,  the  APA  represents 
the  comprehensive  effort  to  guide  and  protect  administrative  deci- 
sion-making as  a  matter  of  government- wide  process. 

Informal  rulemaking  under  the  APA  requires  that  an  agency:  (1) 
Publish  a  notice  of  proposed  rulemaking  in  the  Federal  Register; 
(2)  Afford  interested  persons  an  opportunity  to  participate  in  the 
proceeding  by  submitting  written  comments  or,  at  the  discretion  of 
the  agency,  by  oral  presentations;  and  (3)  When  consideration  of 
the  relevant  matter  presented  is  completed,  incorporate  in  the 
rules  adopted  "a  concise  general  statement  of  their  basis  and  pur- 
pose." 5  U.S.C.  553(b).  A  final  rule  must  be  published  in  the  Feder- 
al Register  "not  less  than  30  days  before  its  effective  date."  5 
U.S.C.  553(d).  Interested  persons  have  the  right  to  petition  for  the 
issuance,  amendment  or  repeal  of  a  rule.  5  U.S.C.  553(e). 

With  these  basic  requirements,  and  guidance  from  the  courts, 
Federal  agencies  have  over  the  years  come  to  rely  on  a  formalized 
process  for  elaborating  the  policy  decisions  necessary  to  implement 
Federal  law.  Throughout  the  development  of  this  process,  a  central 
principle  has  been  to  maintain  public  participation  and  procedural 
reliability.  See  generally,  De  Long,  "Informal  Rulemaking  and  the 
Integration  of  Law  and  Policy,"  65  Va.  L.  Rev.  257  (1979);  Pederson, 
"Formal  Records  and  Informal  Rulemaking,"  85  Yale  L.J.  38  (1975). 

As  a  practical  matter  this  has  meant  a  commitment  to  give  the 
public  notice  and  the  opportunity  for  comment,  to  compile  a  docu- 
mentary record  for  each  rulemaking,  to  avoid  secret  communica- 
tions, and  to  respond  to  comments  and  explain  final  decisions.  Ad- 
hering to  these  practices  a  rulemaking  agency  should  and  must  be 
able  to  show  not  only  that  it  has  but  also  that  it  has  good  reasons, 
reflected  in  the  rulemaking  record,  for  its  rulemaking  decision. 
See,  e.g.,  Motor  Vehicle  Manufacturers  Association  v.  State  Farm 
Mutual  Automobile  Insurance  Co.,  463  U.S.  29  (1983);  Office  of  Com- 
munications of  the  United  Church  of  Christ  v.  FCC,  707  F.2d  1413 
(D.C.  Cir.  1983);  U.S.  Lines  v.  FMC,  584  F.2d  519  (D.C.  Cir.  1978); 
Action  for  Children's  Television  v.  FCC,  564  F.2d  458  (D.C.  Cir. 
1977);  Industrial  Union  Dept.,  AFL-CIO  v.  Hodgson,  499  F.2d  467 
(D.C.  Cir.  1974). 

While  this  procedural  framework  is  intended  to  ensure  account- 
ability in  the  exercise  of  agency  discretion,  it  is  not  meant  to  be  a 
straitjacket.  Agencies  are  free  to  communicate  with  interested  par- 
ties both  within  and  outside  of  government,  to  consider  and  pro- 
pose alternative  approaches  to  solving  problems,  and  to  generally 
engage  in  the  policy  give-and-take  that  is  also  the  hallmark  of  the 
legislative  process  to  which  informal  rulemaking  is  closely  akin. 

But,  again,  the  procedural  safeguards  of  the  APA  serve  to  keep 
the  agency  from  losing  its  way.  Thus,  while  the  courts  have  not 
prohibited  ex-parte  contacts,  they  have  ruled  that  agencies  must 
record  those  that  are  central  to  or  are  the  basis  for  rulemaking  de- 
cisions. Sierra  Club  v.  Costle,  657  F.2d  298,  at  401-6  (D.C.  Cir.  1981); 
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Home  Box  Office  v.  FCC,  567  F.2d  9  (D.C.  Cir.  1977);  United  Steel 
Workers  of  America  v.  Marshall  647  F.2d  1189  (D.C.  Cir.  1980). 

The  principle  remains  the  same:  Agencies  must  insure  the  integ- 
rity of  the  rulemaking  decision  by  maintaining  a  record  that  truly 
reflects  the  rulemaking  decision.  As  the  courts  have  said,  there  can 
not  be  one  rulemaking  record  for  the  public  and  the  courts  and  an- 
other for  the  agency. 

The  APA  requirements  are  seen  finally  as  standards  by  which  to 
assure  the  legitimacy  of  administrative  decision-making,  that  is  to 
assure  the  public,  the  courts  and  Congress  that  an  agency  has 
faithfully  fulfilled  its  statutory  mandate  and  done  so  in  a  manner 
accountable  to  the  public. 

This  understanding  of  the  principles  and  procedures  of  the  parti- 
cipatory informal  rulemaking  process  provides  the  backdrop 
against  which  the  development  of  regulatory  review  must  be  evalu- 
ated, specifically  the  developments  of  the  last  ten  years.  As  the  fol- 
lowing discussion  explains,  it  is  the  view  of  the  Committee  that  the 
regulatory  review  process  is  not  in  sufficient  conformity  with  a  par- 
ticipatory and  publicly  accountable  rulemaking  process,  and  that 
basic  public  participation  and  accountability  requirements  must  be 
applied  to  the  regulatory  review  process  in  order  to  protect  and  en- 
hance public  accountability  in  government  decision-making. 

D.  Executive  branch  regulatory  review 

Executive  branch  regulatory  review,  as  it  is  now  understood,  in- 
volves a  centrally  managed  review  process  through  which  flow  reg- 
ulations at  virtually  every  stage  of  development.  Depending  on  the 
significance  of  the  regulatory  proposal,  each  much  be  accompanied 
by  one  sort  or  another  of  analysis  and  justification;  and  economic 
cost/benefit  analysis,  an  explanation  of  statutory  mandates  to  be 
fulfilled,  and  an  description  of  consistency  with  the  Administra- 
tion's policies  and  priorities.  Once  submitted  to  the  reviewer,  the 
proposal  goes  through  what  appears  from  testimony  before  the 
Committee  to  be  an  informal  process  of  scrutiny  that  can  involve 
conversations  between  the  reviewer  and  the  rulemaking  agency, 
consultation  with  other  executive  branch  officials,  and  the  consid- 
eration of  comments  received  from  outside  of  government.  Depend- 
ing on  the  force  of  the  review  decision,  the  agency  answers  review 
comments,  prepares  further  analysis  or  justifications,  revises  its 
proposal,  cancels  further  action,  or  proceeds  with  its  rulemaking 
proposal  unchanged. 

This  process  is  the  product  of  twenty  years  experimentation  with 
various  regulatory  review  schemes.  Because  its  operation  has 
always  been  shielded  from  scrutiny,  its  true  dimensions  are  not  en- 
tirely clear.  Testimony  as  well  as  documentary  evidence  submitted 
to  the  Committee  over  the  course  of  many  hearings  has  created 
what  might  be  described  as  a  college,  but  certainly  not  a  single,  co- 
herent picture. 

Again,  this  is  the  major  problem  that  has  dogged  regulatory 
review.  While  the  process  can  be  understood  as  a  general  matter, 
on  a  case-by-case  basis,  it  is  difficult  if  not  impossible  to  understand 
the  extent  to  which  the  ultimate  agency  rulemaking  decision  re- 
flects regulatory  review  input.  Ultimately,  this  uncertainty  and  the 
controversy  that  has  thus  accompanied  the  development  of  the  reg- 
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ulatory  review  process  has,  if  nothing  else,  created  such  appear- 
ances of  conflict  and  inappropriate  interference  in  agency  decision- 
making as  to  undermine  the  integrity,  accountability,  and  legitima- 
cy of  the  process  itself. 

1.  The  development  of  regulatory  review  in  the  1970's 

The  first  significant  effort  to  create  an  institutional  mechanism 
for  screening  Federal  regulations  occurred  during  the  Nixon  Ad- 
ministration with  establishment  of  a  system  of  Quality  of  Life 
Review.  Although  it  was  theoretically  applicable  to  all  agencies 
with  jurisdiction  over  environmental  quality,  consumer  protection, 
and  occupational  and  public  health  and  safety,  review  focused 
almost  exclusively  on  Environmental  protection  Agency  (EPA)  reg- 
ulations.2 

Quality  of  Life  procedures  required  both  proposed  and  final  EPA 
regulations  to  be  processed  through  an  inter-agency  review  before 
they  were  published  in  the  Federal  Register.  OMB  coordinated  the 
review,  which  involved  circulation  of  draft  regulations  to  interested 
agencies,  consideration  of  agency  comments  and  staff  meetings  to 
resolve  any  questions  raised. 

If  there  was  dissatisfaction  with  EPA's  resolution  of  disputed 
issues,  further  meetings,  presided  over  by  OMB  officials  and  often 
attended  by  White  House  staff,  were  called  to  resolve  the  conflicts. 
While  this  process  may  have  resulted  in  the  resolution  of  outstand- 
ing issues,  it  has  been  charged  with  contributing  as  much  as  two 
years'  delay  to  the  issuance  of  significant  environmental  regula- 
tions.3 

Quality  of  Life  Review  was  quite  controversial  throughout  its  ex- 
istence. Proponents  contended  that  any  delay  in  the  rulemaking 
process  was  justified  by  the  improved  quality  of  both  the  regula- 
tions and  the  supporting  analyses  produced  by  the  agency  to  justify 
its  proposals.  These  improvements  were  directly  attributed  to  the 
searching  comments  and  critiques  of  sister  agencies.  Critics  con- 
tended that  the  review  unnecessarily  extended  the  rulemaking 
process  and  allowed  many  important  comments  and  discussions  to 
occur  off  the  public  record,  thereby  depriving  the  system  of  the  full 
benefits  of  public  debate.4 

President  Ford  continued  the  Quality  of  Life  Review,  but  added 
an  additional  process  under  Executive  Order  11821,  which  required 
all  executive  agencies  to  assess  the  inflationary  impact  of  proposed 
regulations.  The  impact  statement  prepared  under  this  directive 
were  monitored  by  both  OMB  and  the  President's  Council  on  Wage 
and  Price  Stability,  but  neither  body  had  the  power  to  mandate 
changes  in  the  rules. 

In  1978,  President  Carter  issued  an  order  of  broader  scope.  His 
Executive  Order  12044  required  that  agencies  identify  1  'significant" 


2  See  generally,  Quarles,  "Cleaning  Up  America,"  117-42  (1976);  Eads  &  Fix,  "Relief  or 
Reform?  Reagan's  Regulatory  Dilemma,"  46-50  (1984). 

3  See  "Executive  Branch  Review  of  Environmental  Regulations,"  Hearings  Before  the  Sub- 
comm.  on  Environmental  Regulation  of  the  Senate  Comm.  on  Environment  and  Public  Works, 
96th  Cong.,  1st  Sess.  60-76  (1979)  (statement  of  John  Quarles);  Eads  &  Fix,  supra. 

4  See  Quarles  Testimony,  supra,  at  63-66;  "Office  of  Management  and  Budget  Plays  Critical 
Part  in  Environmental  Policymaking,  Faces  Little  External  Review,"  "Envir.  Rep.,"  Bureau  of 
National  Affairs,  Sept.  3,  1976,  at  693,  694-97. 
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rules,  determine  the  economic  impact  of  such  rules  and  consider 
less  costly  alternatives.  The  order  also  attempted  to  ensure  more 
meaningful  public  participation  in  informal  rulemaking  by  setting 
a  minimum  60-day  comment  period  for  these  rules.  The  agencies 
were  to  determine  whether  a  rule  was  significant  and  to  develop 
the  procedures  for  preparing  regulatory  analyses.  They  were  also 
required  to  prepare  semi-annual  agendas  of  forthcoming  rulemak- 
ing proceedings. 

Oversight  of  the  performance  of  the  agencies  was  lodged  in  three 
entities:  The  Regulatory  Council,  the  Council  on  Wage  and  Price 
Stability  (COWPS),  and  the  Regulatory  Analysis  Review  Group 
(RARG).  The  Regulatory  Council,  which  consisted  of  the  heads  of 
all  executive  departments  and  agencies  and  those  independent  reg- 
ulatory agency  heads  who  desired  to  participate,  played  two  roles. 
It  collected  information  from  agencies  about  major  pending  and 
proposed  rules  and  published  it  semiannually  in  the  Regulatory 
Calendar.  It  also  served  as  a  prescreening  body  for  proposed  rules, 
allowing  agencies  to  coordinate  rulemaking  to  avoid  duplication  of 
effort  or  contradictions  of  policy. 

The  RARG,  composed  of  representatives  from  all  economic  and 
regulatory  agencies,  chaired  by  the  Chairman  of  the  Council  of 
Economic  Advisors,  and  staffed  by  individuals  from  COWPS,  had 
the  task  of  selecting  from  10  to  20  of  the  agencies'  regulatory  anal- 
yses for  independent  review  and  comment.  The  comments  were  to 
be  filed  during  the  public  comment  period  of  the  rulemaking  and 
made  part  of  the  record. 

As  with  the  Ford  order,  Executive  Order  12044  contained  no  cen- 
tral standard  setting  and  performance  evaluation  mechanism  by 
which  to  judge  the  efficacy  of  the  regulatory  analyses  that  the 
agencies  were  required  to  perform.  The  order  also  depended  on  hor- 
tatory means  for  achieving  compliance.  Still,  the  Carter  order,  like 
the  Nixon  and  Ford  orders,  facilitated  often  quite  extensive  White 
House  review  of  agency  regulatory  proposals.  Congressional  investi- 
gations through  the  1970's  highlight  this  fact.5 

2.  E.O.  12291— OMB  cost  benefit  review 

In  February  1981,  the  newly  inaugurated  President  Reagan 
issued  Executive  Order  No.  12291.  This  order  built  on,  but  went  far 
beyond,  the  earlier  regulatory  review  schemes  by  creating  a  cen- 
tralized OMB  regulatory  review  process.  No  longer  would  executive 
branch  regulatory  review  be  limited  to  just  the  most  important 
rules  and  be  primarily  a  matter  of  facilitating  interagency  review 
and  OMB  jawboning.  From  this  point  forward,  regulatory  review 
would  involve  mandatory  pre-publication  review  by  one  central 
office  of  agency  proposed  and  final  rules. 


5  See  for  example,  "Implementation  of  the  Clean  Air  Act  Amendments  of  1970"  Hearings 
before  the  Subcomm.  on  Air  and  Water  Pollution  of  the  Senate  Comm.  on  Public  Works  (1972); 
"Nomination  of  Russell  E.  Train,"  Hearing  before  the  Senate  Comm.  on  Public  Works  (1973); 
"Nominations  of  Thomas  B.  Lance  and  James  T.  Mclntyre,  Jr.,"  Hearings  before  the  Senate 
Comm.  on  Governmental  Affairs  (1977);  and  "Status  of  the  Programs  and  Policies  of  the  Envi- 
ronmental Protection  Agency,"  Hearing  before  the  Subcomm.  on  Environmental  Pollution  of 
the  Senate  Public  Works  Comm.  (1977).  For  a  more  detailed  summary  of  regulatory  review 
under  Presidents  Nixon,  Ford  and  Carter,  particularly  with  regard  to  EPA,  see  the  testimony 
before  this  Committee  by  Robert  Percival  on  November  15,  1991. 
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Specifically,  E.O.  12291  mandates  OMB  cost /benefit  review  of  all 
draft  proposed  and  draft  final  rules.  This  applies  to  all  depart- 
ments and  agencies,  except  for  independent  regulatory  agencies, 
who  can,  however,  comply  as  a  voluntary  matter.  Rules  covered  by 
the  order  cannot  be  published  for  comment  or  issued  in  final  form 
until  the  OMB  review  is  complete.  While  the  order  does  not  au- 
thorize OMB  to  prohibit  agency  rulemaking,  it  directs  agencies  to 
' 'refrain  from  publishing"  any  proposed  or  final  rule  until  OMB 
has  completed  its  review.  Moreover,  OMB  may  1  'suspend"  review  or 
return  the  rule  to  the  agency  for  "reconsideration."  To  this  extent, 
the  order  gives  OMB  the  unlimited  ability  to  delay  rulemaking, 
except  as  required  by  statutory  or  judicial  deadlines. 

As  described  by  the  Congressional  Research  Service: 

Unlike  the  Nixon,  Ford,  and  Carter  Administrations, 
which  used  executive  oversight  primarily  as  a  check  on 
the  quality  of  agency  decisionmaking  and  the  consistency 
of  regulations  with  macroeconomic  objectives,  and  provid- 
ed for  decentralized,  ad  hoc  review,  the  Reagan  adminis- 
tration has  established  a  process  of  centralized  coordina- 
tion and  review  authority  in  OMB  that,  in  conjunction 
with  its  more  traditional  functions  of  budget  control  and 
agency  staffing,  has  served  as  an  effective  vehicle  for 
achieving  conformance  by  executive  branch  agencies  with 
administration  policies  and  principles. 

Office  of  Management  and  Budget:  Evolving  Roles  and  Future 
Issues,  supra.,  p.  186  (footnotes  omitted). 

3.  E.O.  12Jf98 — The  regulatory  planning  process 

In  January  1985,  President  Reagan  issued  Executive  Order 
12498,  which  requires  agencies  to  prepare  an  annual  regulatory 
program,  subject  to  review  by  OMB.  This  process  allows  OMB  to 
review  agency  "significant"  regulatory  activities  annually  in  order 
to  determine  their  "consistency  with  Administration  policies  and 
priorities." 

Under  E.O.  12498,  each  agency  covered  by  E.O.  12291  must  detail 
every  "significant"  regulatory  activity  "planned  or  underway,"  in- 
cluding "pre-rulemaking  activity."  That  includes  any  activity  "that 
may  influence,  anticipate,  or  could  lead  to  the  commencement  of 
rulemaking  proceedings  at  a  later  date."  The  agency  must  also  ex- 
plain how  each  activity  is  "consistent  with  the  Administration's 
regulatory  principles." 

OMB  reviews  the  agency  submissions  and  those  that  are  found  to 
be  consistent  with  the  Administration's  policies  and  priorities  are 
included  in  the  "Regulatory  Program  of  the  U.S.  Government." 
Agency  regulatory  activity  is  to  be  governed  by  that  Program. 

If  during  the  year  an  agency  wants  to  undertake  an  activity  that 
is  not  part  of  the  approved  regulatory  program,  it  must  seek  OMB 
approval.  Thus  an  agency  may  not  engage  in  any  significant  regu- 
latory activity  not  approved  by  OMB  unless  it  is  so  required  by 
Congress  or  court  order — and  OMB  reserves  the  right  to  determine 
what  activities  are  "significant." 

The  purpose  of  E.O.  12498  is  to  fill  a  gap  left  by  E.O.  12291  which 
deals  with  the  relatively  final  stages  of  the  rulemaking  process: 
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Developing  a  governmental  rule  often  involves  years  of 
studies,  hearings,  and  intermediate  decisions  before  even  a 
proposed  rule  is  issued  for  public  comment. 

Frequently,  senior  agency  officials  are  involved  only 
after  these  earlier  activities  have  greatly  narrowed  the  op- 
tions for  final  action  and  precluded  effective  Administra- 
tion policy  review. 

President  Ronald  Reagan,  Memorandum  for  the  Heads  of  Execu- 
tive Departments  and  Agencies,  "Development  of  Administration 
Regulatory  Program,"  January  4,  1985. 

Review  of  prerulemaking  as  well  as  rulemaking  actions 
is  intended  to  ensure  that  agency  heads  have  greater  op- 
portunity to  be  involved  earlier  in  the  regulatory  manage- 
ment process  when  policy  options  are  broadest;  that  signif- 
icant regulatory  actions  are  completed  in  a  timely  manner; 
that  agency  resources  and  Executive  Order  No.  12291  re- 
views can  be  concentrated  on  matters  of  greatest  impor- 
tance to  the  Administration;  and  that,  to  the  extent  per- 
mitted by  law,  agency  resources  will  not  be  expended  on 
regulatory  actions  that  are  not  consistent  with  the  regula- 
tory goals  of  the  agency  head  and  of  the  President. 

David  Stockman,  "The  Administration's  Regulatory  Program — 
1985,"  OMB  Bulletin  No.  85-9,  sec.  7  (January  10,  1985). 

With  its  review  of  pre-rulemaking  activities  and  its  requirement 
that  agencies  coordinate  regulatory  priorities  with  the  Administra- 
tion, E.O.  12498  provides  a  more  comprehensive  vehicle  for  control- 
ling agency  rulemaking.  Moreover,  while  E.O.  12291  only  allows 
OMB  to  delay  agency  rulemaking  during  the  pendency  of  regula- 
tory review,  E.O.  12498  provides  that  agencies  only  proceed  with 
those  activities  found  to  be  consistent  with  Administration  policies 
and  priorities.6  Needless  to  say,  this  has  given  OMB  a  much  more 
conclusive  hold  on  agency  rulemaking  decisions. 

4.   OMB's  Office  of  Information  and  Regulatory  Affairs 


In  the  early  years  of  the  Reagan  Administration,  regulatory 
review  was  supervised  by  the  President's  Task  Force  on  Regulatory 
Relief.  The  Task  Force  was  chaired  by  then-Vice  President  Bush. 
Its  members  were  the  Director  of  OMB,  the  Secretaries  of  Treas- 
ury, Commerce,  and  Labor,  the  Attorney  General,  the  Chairman  of 
the  Council  of  Economic  Advisors,  and  the  Assistant  to  the  Presi- 
dent for  Policy  Development. 

Strictly  speaking,  E.O.  12291  delegates  its  regulatory  review 
functions  to  the  Director  of  OMB,  under  the  supervision  of  the 


6  The  regulatory  "policies  and  priorities"  of  the  Reagan  Administration  were  described  as  the 
cost/benefit  standards  of  E.O.  12291  (at  section  2)  and  the  ten  "Regulatory  Policy  Guidelines"  of 
President  Reagan's  Task  Force  on  Regulatory  Relief.  "Reagan  Administration  Regulatory 
Achievements,"  p.  19  (August  1983).  Additional  policies  were  subsequently  articulated  in  several 
executive  orders  which  keyed  into  the  E.O.  12291  process:  E.O.  12606,  "The  Family"  (1987),  E.O. 
12612,  "Federalism"  (1987),  and  E.O.  12630,  "Governmental  Actions  and  Interference  With  Con- 
stitutionally Protected  Property  Rights"  (1988).  These  orders  instructed  agencies  to  include  in 
regulatory  submissions  to  OMB  analyses  of  the  impact  of  proposed  regulations  on  the  stability  of 
the  family,  state  and  local  governments,  and  potential  Federal  liability  for  "regulatory  takings" 
judgments,  respectively. 


(OIRA) 
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Task  Force.  As  a  practical  matter,  however,  the  Task  Force  operat- 
ed only  from  1981  through  1983.  Its  accomplishments  were  de- 
scribed by  the  Administration  in  a  publication,  "Reagan  Adminis- 
tration Regulatory  Achievements"  (August  1983). 7 

The  record  suggests  that  the  Task  Force  functioned  primarily  as 
a  policy  group,  while  the  actual  review  of  specific  regulations  was 
carried  out  by  staff  of  OMB' s  Office  of  Information  and  Regulatory 
Affairs  (OIRA).  Additionally,  while  the  Task  Force  supervised 
OIRA  regulatory  review  and  was  credited  with  targeting  specific 
regulations  for  review,  it  had  little  or  no  independent  existence 
from  OIRA.  The  OIRA  Administrator,  James  Miller,  was  the  Task 
Force's  Executive  Director,  and  the  Task  Force's  staff  work  was 
performed  by  OIRA  personnel. 

More  important  to  the  implementation  of  E.O.  12291  (and  its  ac- 
companying controversy)  was  the  nature  of  OIRA  itself.  OIRA  was 
established  not  by  the  Executive  Order  or  other  administrative  di- 
rection, but  by  the  Paperwork  Reduction  Act  of  1980  (44  U.S.C. 
3501,  et.  seq.).  The  Act  gave  OIRA  the  responsibility  to  reduce  the 
burdens  of  Federal  agency  information  gathering  activities  and  to 
otherwise  improve  the  management  of  Federal  agency  information 
activities.  This  broader  mandate  to  improve  "information  resources 
management"  or  "IRM"  was  intended  to  involve  OIRA  in  the  co- 
ordination of  agency  efforts  to  improve  information  policy,  statis- 
tics, records  management,  privacy,  and  the  management  of  infor- 
mation technology. 

Despite  this  broad  statutory  mandate,  OIRA  devoted  virtually  all 
of  its  attention  to  just  one  of  its  statutory  responsibilities — paper- 
work clearance.  And  this  effort  was  itself  integrated  with  the  E.O. 
12291  regulatory  review  process.  Hearings  before  the  Subcomm.  on 
Federal  Expenditures,  Research,  and  Rules  of  the  Senate  Comm.  on 
Governmental  Affairs  (April  14,  1982).  As  Christopher  DeMuth, 
then-OIRA  Administrator,  said,  "[0]ur  responsibilities  under  the 
Paperwork  Reduction  Act  and  E.O.  12291  are  completely  inter- 
twined, both  in  terms  of  staff  and  use  of  funds."  Ibid.8 

While  the  Committee  has  attempted  to  consider  S.  1942  separate- 
ly from  issues  of  OIRA's  implementation  of  the  Paperwork  Reduc- 
tion Act  and  the  reauthorization  of  its  appropriations,  the  mingling 
of  executive  order  regulatory  review  functions  with  statutory  pa- 
perwork reduction  functions  has  complicated  the  Committee's  ex- 
amination of  both  sets  of  functions  (see  below,  note  10). 

5.  The  Record  of  OMB  Regulatory  Review 

Recognizing  the  importance  of  improving  the  quality  of  agency 
decision-making,  the  Committee  has  a  long  record  of  support  for 
regulatory  review  as  a  mechanism  that  has  promise  to  insure  more 
thorough  analysis  of  regulatory  proposals,  more  balanced  consider- 


7  The  Task  Force  was  revived  in  1986  and  existed  until  at  least  1988.  See  discussion  in  Meyer 
v.  Bush,  Civ.  Action  No.  88-3112  (D.D.C.  September  30,  1991).  It  is,  however,  unclear  to  what 
extent  the  Task  Force  was  actually  involved  in  OMB  regulatory  during  this  period. 

8  See  also,  Hearing  before  the  Subcommittee  on  Federal  Expenditures,  Research,  and  Rules  of 
the  Senate  Comm.  on  Governmental  Affairs,  March  18,  1981,  p.  22;  "Implementing  the  Paper- 
work Reduction  Act:  Some  Progress,  But  Many  Problems  Remain",  GAO,  April  20,  1983;  and 
"Paperwork  Reduction  Amendments  of  1984",  Report  of  the  Senate  Comm.  on  Governmental 
Affairs,  Report  No.  98-576,  August  6,  1984,  pp.  6  and  8. 
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ation  of  diverse  interests  and  opinions,  more  effective  consultation 
and  coordination  among  agencies,  and  consistency  with  statutory 
and  other  legal  policies,  principles,  and  priorities. 

The  Committee  also  has  an  equally  long  record  of  concern  with 
protecting  the  integrity  of  the  rulemaking  process  from  dangers  as- 
sociated with  regulatory  review,  such  as  delay,  undocumented  pres- 
sure on  agency  decision-makers,  loss  of  public  accountability 
through  loss  of  public  disclosure,  and  displacement  of  discretion 
vested  in  agencies  by  statute. 

Both  aspects  of  this  record  are  evidenced  in  the  Committee's 
multi-volume  Study  on  Federal  Regulation  (1977-79),  and  the  Com- 
mittee's 1981  report  to  accompany  the  "Regulatory  Reform  Act"  (S. 
Rpt.  97-305).  Over  the  past  decade,  however,  as  experience  with 
OMB  regulatory  review  has  grown,  the  Committee  has  compiled  an 
increasingly  more  critical  record.  Hearings  which  address  problems 
with  regulatory  review  include: 

Criticism  of  OMB's  review  of  infant  formula,  lead,  ethylene 
oxide,  air  quality,  drinking  water,  and  other  rules  from  Sena- 
tors Eagleton,  Gore,  Durenberger,  Levin,  and  Glenn;  testimony 
about  the  deregulatory  achievements  of  OMB,  of  the  secrecy  of 
its  regulatory  review  process,  and  of  OMB's  expectation  that 
agencies  will  conform  to  its  comments — "Nomination  of  James 
C.  Miller,  III,"  Hearing  before  the  Comm.  on  Governmental  Af- 
fairs, September  24,  1985; 

Testimony  on  OIRA's  frustration  of  the  regulation  of  hazards 
from  grain  dust  explosions,  the  underground  storage  of  toxic 
chemicals  and  hazardous  waste,  asbestos,  drinking  water 
standards,  and  on  regulatory  delay,  agency  compliance  with 
OIRA  regulatory  review  comments,  professional  qualifications 
of  OIRA  desk  officers  (statements  and  questions  from  Senators 
Durenberger,  Levin,  Gore,  and  Chiles) — "Oversight  of  the  OMB 
Regulatory  Review  and  Planning  Process,"  Hearing  before  the 
Subcomm.  on  Intergovernmental  Relations,  January  28,  1986; 

Testimony  by  OMB  Director,  Richard  Darman,  that  in  the 
past  "OMB  had  abused  the  [regulatory  review]  process  by 
using  delay  as  a  substantive  tool,"  but  that  he  was  confident 
this  was  no  longer  the  case,  and  that  the  Administration  would 
support  a  new  administrative  agreement  on  procedures  and 
time  limits  for  regulatory  review — "Serious  Management  Prob- 
lems in  the  U.S.  Government,"  Hearings  before  the  Comm.  on 
Governmental  Affairs,  September  28  and  October  3  &  5,  1989, 
pp.  146  &  147;  and 

Testimony  about  regulatory  delay,  OIRA  frustration  of 
health,  safety,  and  environmental  protection  regulations,  prob- 
lems with  OIRA's  1986  public  access  procedures,  the  need  to 
legislate  regulatory  review  procedures — "Reauthorization  of 
OMB's  Office  of  Information  and  Regulatory  Affairs,"  Hear- 
ings before  the  Comm.  on  Governmental  Affairs,  February  21- 
22,  1990.  See  also,  "Federal  Information  Resources  Manage- 
ment Act,"  Report  of  the  Comm.  on  Governmental  Affairs, 
Report  No.  101-487  (1990). 
A  more  complete  listing  of  the  Committee's  oversight  of  the  OMB 
regulatory  review  process  is  provided  in  Appendix  I.  Appendix  II 
contains  a  partial  catalogue  of  the  findings  of  OMB  interference  in 
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agency  decisionmaking  through  regulatory  review  by  other  Senate 
and  House  committees  and  confirms  this  Committee's  increasingly 
critical  assessment  of  OMB  regulatory  review.  Subject  areas  found 
to  have  been  targets  of  OMB  regulatory  review  interference  in- 
clude: ethylene  oxide  (OSHA),  infant  formula  (FDA),  Superfund 
(EPA),  food  additives  (FDA),  asbestos  (EPA),  and  deceptive  health 
claims  (FDA). 

In  response  to  this  record,  the  Committee  has  considered  numer- 
ous legislative  proposals  to  govern  regulatory  review.  In  addition, 
Members  of  the  Committee  have  also  worked  with  OMB  to  arrive 
at  administrative  procedures  to  improve  accountability  in  regula- 
tory review.  These  legislative  and  administrative  efforts,  notable 
for  their  bipartisan  cooperation,  focused  on  public  disclosure  of  pro- 
posals and  communications  relating  to  regulatory  review.  These  ef- 
forts are  described  and  compared  in  more  detail  in  Appendix  III. 
They  include: 

The  1982  Levin-Rudman  amendment  to  the  "Regulatory 
Reform  Act"  (S.  1080),  also  co-sponsored  by  Senators  Eagleton, 
Pryor,  Mathias,  Glenn,  Kennedy,  Moynihan,  Baucus,  and 
Cohen  (Cong.  Rec.  S2702,  March  24,  1982); 

Regulatory  review  disclosure  provisions  in  S.  2433  (as  amend- 
ed), the  "Paperwork  Reduction  Act  Amendments  of  1984,"  in- 
troduced by  Senators  Danforth,  Chiles,  Durenberger,  Levin, 
Cohen,  and  Pryor,  and  reported  favorably  by  unanimous  vote 
on  August  6,  1984  (S.  Report  98-576,  August  6,  1984,  p.  14); 

The  "Rule  Making  Information  Act  of  1986,"  S.  2023,  intro- 
duced January  27,  1986,  by  Senators  Levin,  Durenberger,  and 
Rudman; 

The  June  13,  1986,  memorandum  to  agency  heads  from 
OIRA  Administrator  Wendy  Gramm  regarding  public  disclo- 
sure of  regulatory  review  material  after  publication  of  pro- 
posed or  final  rules.  Senators  Levin,  Durenberger  and  Rudman 
were  instrumental  in  achieving  this  administrative  agreement. 
It  is  referenced  approvingly  in  the  Committee's  report  accom- 
panying S.  2230,  the  "Federal  Management  Reorganization  and 
Cost  Control  Act  of  1986,"  S.  Report  99-347,  July  31,  1986,  pp. 
14  &  15; 

The  requirement  that  monies  authorized  by  the  Paperwork 
Reduction  Act  be  spent  only  for  the  purpose  of  fulfilling  re- 
quirements of  the  Act,  i.e.,  not  for  regulatory  review — Sec. 
3520  of  the  Paperwork  Reduction  Act,  as  amended,  see  Sec. 
820,  H.J.  Res.  738;  see  also,  Cong.  Rec.  S14960  (October  3,  1986), 
Report  No.  99-1005,  Conference  Report  to  accompany  H.J.  Res. 
738,  October  15,  1986,  p.  771; 

Regulatory  review  time  limits  and  public  disclosure  provi- 
sions in  S.  1742,  introduced  on  October  6,  1989,  reported  out  of 
Committee  on  June  7,  1990,  "Federal  Information  Resources 
Management  Act,"  S.  Report  101-487,  October  2,  1990; 

Draft  executive  order  providing  public  disclosure  and  time 
limits  for  OMB  regulatory  review — agreed  to  be  issued  by  the 
President  upon  reauthorization  of  the  Paperwork  Reduction 
Act  (October  1990).  Senators  Glenn,  Levin,  Roth  and  Rudman 
were  the  Committee  members  most  involved  in  the  negotia- 
tions with  the  Administration;  and 
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Regulatory  review  time  limits  and  public  disclosure  provi- 
sions in  Title  II  of  S.  1044,  introduced  on  May  14,  1991,  by  Sen- 
ators Glenn,  Levin  and  Akaka  (reflecting  the  1990  agreement 
with  OMB  to  place  OMB  regulatory  review  provisions  into  an 
executive  order). 

6.  The  Council  on  Competitiveness 

Until  1991,  the  Committee's  concern  over  public  disclosure  and 
the  parameters  of  regulatory  review  focused  on  OMB  and,  more 
specifically,  OIRA.  In  1991,  however,  the  President's  Council  on 
Competitiveness  emerged  as  an  equally  key,  if  not  more  important, 
player  in  the  regulatory  review  process. 

The  Council  was  established  in  the  spring  of  1989.  Among  a  vari- 
ety of  "competitiveness"-related  functions,  the  Council  was  given 
the  duties  of  the  former  Task  Force  on  Regulatory  Relief.  While 
the  full  extent  of  its  activities  is  unclear,  it  appears  that  the  Coun- 
cil, primarily  through  its  staff,  supervises  the  OMB  regulatory 
review  process,  coordinates  Executive  Office  of  the  President  regu- 
latory review  discussions,  and  conducts  regulatory  review  on  its 
own.  The  activities  of  the  Council  staff  distinguish  the  Council 
from  the  predecessor  Task  Force  and  highlight  its  day-to-day  in- 
volvement in  OMB  regulatory  review  and  specific  agency  rulemak- 
ing decisions. 

The  establishment  of  the  Council  represents  the  creation  of  a 
policy  overlay  on  OMB  regulatory  review  that  is,  by  its  proximity 
to  the  President  and  Vice  President,  very  sensitive  to  the  policies 
and  priorities  of  the  President.  At  the  very  least,  this  arrangement 
insures  the  greatest  degree  of  political  control  of  the  regulatory 
process  seen  in  the  twenty-year  development  of  regulatory  review. 

According  to  the  Council's  then-Executive  Director,  Allan  Hub- 
bard: 

The  Council's  regulatory  review  activities  involve  work- 
ing closely  with  the  OMB  in  carrying  out  OMB's  regula- 
tory review  under  E.O.  12291  and  its  development  of  the 
Regulatory  Program  under  E.O.  12498.  The  Council  deter- 
mines which  items  it  will  review  based  on  the  views  of  its 
members  and  staff;  normally  the  items  it  takes  up  are 
those  that  present  difficult  issues  under  E.O.  12291  that  re- 
quire Cabinet-level  attention,  particularly  issues  where 
there  is  a  policy  disagreement  among  agencies. 

Letters  to  Senators  Glenn,  Levin  and  Kohl,  October  22,  1991. 

What  exactly  this  process  entails  is  not  known.  First,  despite  the 
assertions  of  its  authority  and  mission,  the  Council's  authority,  or- 
ganization, and  operating  procedures  remain  obscure.  Second,  de- 
spite repeated  efforts  by  members  of  the  Committee,  let  alone  other 
members  of  Congress,  the  Council  refuses  to  disclose  any  specific 
information  about  its  regulatory  review  actions. 

With  respect  to  the  Council's  authority,  there  has  yet  to  be  pro- 
duced a  single  signed  document  that  evidences  a  delegation  or 
transfer  of  presidential  power  authorizing  the  Council  to  succeed  to 
the  functions  of  President  Reagan's  Task  Force  on  Regulatory 
Relief  or  perform  functions  beyond  those  previously  exercised  by 
the  Task  Force.  Further,  the  evidence  so  far  supplied  to  the  Com- 
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mittee  by  the  Vice  President's  office — fact  sheets  and  press  re- 
leases— is  misleading  and  confusing  about  the  Council's  origins,  or- 
ganization, and  method  of  operation. 

The  first  mention  of  the  Council  appears  in  President  Bush's 
February  9,  1989,  State  of  the  Union  Address,  in  which  he  said, 
"I've  asked  Vice  President  Quayle  to  chair  a  new  Task  Force  on 
Competitiveness."  Two  months  later,  on  April  12,  1989,  the  Office 
of  the  Vice  President  released  a  "Fact  Sheet"  that  reported,  "On 
March  31,  1989,  the  President  established  a  Council  on  Competi- 
tiveness, chaired  by  the  Vice  President."  The  stated  purpose  of  the 
Council  was: 

The  continued  economic  progress  of  the  United  States 
demands  that  we  maintain  and  improve  our  international 
competitiveness.  Our  ability  to  do  that  depends  on:  the  full 
development  of  our  human  resource  potential;  the  promo- 
tion of  scientific  and  technological  progress;  removal  of 
barriers  to  innovation;  careful  assessment  of  any  govern- 
mentally-imposed  burdens  on  the  free  enterprise  system; 
and  removal  of  domestic  barriers  to  the  flow  of  goods  and 
services. 

The  fact  sheet  went  on  to  say: 

The  Council  will  review  regulatory  issues.  .  .  .  with  the 
same  authorities  over  the  matters  it  reviews  that  were 
given  to  the  Presidential  Task  Force  on  Regulatory  Relief 
over  regulatory  issues  in  Executive  Order  No.  12291  (Feb- 
ruary 17,  1981)  and  No.  12498  (January  4,  1985). 

As  to  the  organization  of  the  Council,  the  fact  sheet  said  that  its 
members  would  include,  in  addition  to  the  Vice  President,  the  At- 
torney General,  the  Secretary  of  the  Treasury,  the  Director  of 
OMB,  the  Chairman  of  the  Council  of  Economic  Advisors,  the  Sec- 
retary of  Commerce,  and  the  Chief  of  Staff  of  the  President  (ex  offi- 
cio). Further,  "[t]he  Chief  of  Staff  to  the  Vice  President  shall  be  re- 
sponsible for  coordination  of  Council  activities,  with  the  Adminis- 
trator of  OIRA  serving  as  Executive  Director." 

In  explicably,  a  year  later  on  June  13,  1990,  Edith  ("Ede")  Holi- 
day, Assistant  to  the  President  and  Secretary  of  the  Cabinet,  wrote 
a  Memorandum  for  the  Cabinet  and  Agency  Heads  in  which  she 
said: 

At  last  week's  Cabinet  Meeting  the  President  said  that, 
after  discussing  the  matter  with  Vice  President  Quayle,  he 
had  decided  to  ask  the  Council  on  Competitiveness,  chaired 
by  the  Vice  President,  to  assume  responsibilities  previous- 
ly exercised  by  the  Task  Force  on  Regulatory  Relief.  In  ad- 
dition, the  President  asked  the  Council  to  continue  to  work 
on  an  agenda  of  positive  legislative  and  administrative  ini- 
tiatives on  competitiveness  and  regulatory  relief.  President 
Bush,  as  you  know,  chaired  the  Task  Force  on  Regulatory 
Relief  as  Vice  President. 

Two  days  later,  on  June  15,  1990,  the  Office  of  the  White  House 
Press  Secretary  issued  a  statement  saying: 
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The  President  today  designated  the  Council  on  Competi- 
tiveness, chaired  by  Vice  President  Quayle,  as  the  appro- 
priate council  to  review  issues  raised  in  conjunction  with 
the  regulatory  program  under  Executive  Order  12498.  The 
President  has  also  directed  the  Council  on  Competitiveness 
to  exercise  the  same  authority  over  regulatory  issues  as 
did  the  Presidential  Task  Force  on  Regulatory  Relief 
under  Executive  Order  12291,  which  established  the  Ad- 
ministration's regulatory  review  process. 

Finally,  on  June  28,  1990,  the  Vice  President's  Press  Secretary 
released  a  statement  announcing  the  "appointment  of  Allan  B. 
Hubbard  as  Assistant  to  the  Vice  President  for  Domestic  Policy 
and  Executive  Director  of  the  President's  Council  on  Competitive- 
ness." No  mention  is  made  in  any  of  the  June  1990  press  releases 
regarding  the  statements  made  in  the  April  12,  1989,  Fact  Sheet 
regarding  the  Council's  authority  or  the  role  of  the  OIRA  Adminis- 
trator as  Council  Executive  Director. 

As  of  December  1991,  then,  the  Committee  was  aware,  with  re- 
spect to  the  organization  and  staffing  of  the  Council,  that  Allan 
Hubbard,  who  also  serves  as  the  Vice  President's  Deputy  Chief  of 
Staff,  was  the  Council's  Executive  Director,  and  that  David  Mcin- 
tosh was  its  Deputy  Director.  It  is  not  clear  how  large  the  immedi- 
ate staff  of  the  Council  is,  their  credentials,  what  they  are  paid, 
and  out  of  what  budgetary  authority  they  are  paid.  Press  reports 
indicate  that  the  staff  consists  of  perhaps  six  individuals.  Commit- 
tee staff  requests  for  a  listing  of  the  Council  staff  have  gone  unan- 
swered. In  addition  to  the  Council's  immediate  staff,  it  has  been  re- 
ported by  the  press  that  other  Executive  Office  of  the  President  of- 
ficials participate  in  Council  regulatory  review  deliberations  and 
have  represented  the  Council  in  meetings  with  rulemaking  agen- 
cies.9 

With  respect  to  the  Council's  regulatory  review  actions  and  the 
manner  by  which  they  are  accomplished,  the  Committee  has  been 
relegated  to  reliance  on  second  and  third-hand  reportage.  Despite 
repeated  attempts  by  members  of  the  Committee,  the  Council  re- 
fuses to  supply  the  Committee  with  authoritative  documents  and 
materials  that  reflect  its  past  regulatory  review  actions,  the  proc- 
ess and  procedure  that  lead  to  those  actions,  and  the  governmental 
and  non-governmental  persons  who  were  involved  in  the  decisional 
process  that  lead  to  the  actions  taken. 

Specifically,  Senators  Glenn,  Levin,  and  Kohl  wrote  to  the  Vice 
President  on  April  17,  1991,  describing  how  something  was  known 
of  the  Council  through  its  many  press  releases,  but  that  little  au- 
thoritative was  known  about  the  Council.  The  Senators'  letter  went 


9  An  additional  troubling  fact  about  the  Council  is  its  uncertain  status  as  the  best  place  to 
consider  issues  of  competitiveness,  let  alone  regulations.  In  the  Omnibus  Trade  and  Competitive- 
ness Act  of  1988,  Congress  specifically  mandated  the  creation  of  a  Competitiveness  Policy  Coun- 
cil to  study  and  develop  recommendations  for  strategies  to  promote  the  international  competi- 
tiveness of  American  companies.  P.L.  100-418,  Sec.  5201,  et  seq.,  August  23,  1988.  According  to 
the  President's  proposed  budgets  for  Fiscal  Years  1991  and  1992,  however,  the  Administration 
requested  zero  funding  for  this  Council.  Interestingly  enough,  Senator  Lieberman  has  told  the 
Committee  of  a  story  relayed  by  a  Connecticut  businessman  many  who  when  inquiring  of  the 
President's  Council  for  help  on  a  competitiveness  issue,  was  told,  '  the  Council  was  not  interest- 
ed in  competitiveness;  they  were  spending  all  their  time  fighting  Clean  Air  Act  regulations." 


22 


on  to  ask  for  information  about  the  regulatory  review  activities  of 
the  Council. 

The  Vice  President  responded  on  April  23,  1991,  saying  that  a  re- 
sponse was  being  prepared.  On  April  25,  1991,  the  Council  Execu- 
tive Director,  Allan  Hubbard  responded  with  a  collection  of  press 
releases. 

On  May  9,  1991,  Senators  Glenn,  Levin,  and  Kohl  wrote  again  to 
the  Vice  President,  thanking  him  for  his  response  and  for  the  ma- 
terials supplied  by  Mr.  Hubbard,  but  reiterating  the  request  for  an- 
swers to  the  specific  questions  posed  in  the  April  17  letter.  No  re- 
sponse was  received  until  October  22,  1991.  In  the  intervening  five 
months,  Committee  staff  made  repeated  calls  to  Council  staff 
asking  of  the  response;  Senators  Glenn  and  Levin  each  had  meet- 
ings with  the  Vice  President,  and  Senator  Kohl  met  with  Mr.  Hub- 
bard and  Mr.  Mcintosh;  and  the  Committee  scheduled  a  hearing 
for  October  24,  1991,  to  consider  the  Council's  regulatory  review  ac- 
tivities. 

Perhaps  the  most  notable  fact  about  the  October  24,  1991,  hear- 
ing on  the  Council  is  the  fact  that  despite  invitations,  the  Vice 
President,  members  of  the  Council,  and  Council  staff  all  refused  in- 
vitations to  appear  before  the  Committee.  In  their  absence,  the 
Committee  heard  from  Frank  Mirer,  Director  of  Health  and  Safety, 
International  Union  of  United  Auto  Workers,  David  Doniger, 
Senior  Attorney,  Natural  Resources  Defense  Council,  Harold  Bruff, 
Professor  of  Law,  University  of  Texas,  and  Katherine  Meyer,  attor- 
ney. 

Dr.  Mirer  and  Mr.  Doniger  told  the  Committee  of  the  continuing 
role  of  OMB  in  frustrating  worker  health  and  safety  and  environ- 
mental protection,  and  of  the  emerging  picture  of  regulatory 
review  by  the  Council  on  Competitiveness.  The  witnesses  charged 
OMB  and  the  Council  with  controlling  agency  decisions  in  a 
number  of  specific  instances — for  example,  OSHA  rulemaking  on  a 
lockout/tagout  standard  and  control  of  formaldehyde,  blood  borne 
infectious  diseases  and  cadmium,  and  EPA  regulations  to  imple- 
ment the  Clean  Air  Act,  for  example,  those  regarding  permitting, 
incineration,  recycling  and  radioactive  emissions,  as  well  as  propos- 
als to  protect  wetlands,  and  groundwater  quality. 

In  the  case  of  EPA's  proposed  Clean  Air  Act  permitting  regula- 
tion, Mr.  Doniger  described  an  April  6,  1991,  Memorandum  to  EPA 
from  David  Mcintosh,  Deputy  Director  of  the  Council.  The  memo 
offered  "suggested  changes  from  the  White  House  Council's  office, 
the  Office  of  Policy  Development,  and  O.I.R.A."  According  to  Mr. 
Doniger,  "The  attachment  was  a  marked-up  draft  of  the  permit 
rules  that  followed  an  industry  wish-list  for  major  weakening  loop- 
holes. Nearly  every  change  appeared  in  EPA's  proposed  rules  in 
May."  Nonetheless,  Mr.  Doniger  noted,  "EPA's  General  Counsel 
has  since  concluded  that  the  White  House-driven  proposal  is  illegal 
and  will  not  survive  judicial  review."  A  copy  of  the  General  Coun- 
sel's legal  opinion  is  included  in  the  hearing  record. 

With  regard  to  Mr.  Mcintosh's  memo,  there  is  no  record  of  any 
of  the  discussions  or  comments  that  led  to  the  "suggested  changes." 
Mr.  Doniger  highlighted  the  problems  with  this  secrecy  with  a  ref- 
erence to  a  July  1991,  National  Journal  article,  in  which  Barbara 
Paley,  chief  lobbyist  for  the  National  Association  of  Counties,  de- 
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scribed  the  "back  door"  process  of  "whispers  in  [the]  ear"  of  OMB 
and  the  Council: 

It's  nice  that  we  got  it,  but  I  guess  that  there  may  be 
times  when  we  will  be  concerned  about  an  organization 
like  the  competitiveness  council,  which  nobody  knows  a 
whole  lot  about  and  nobody  knows  who  does  what  to  whom 
there.  Wa  don't  think  you  should  have  to  go  around  the 
back  door  to  groups  that  are  not  out  there  in  the  open  and 
who  do  not  function  in  the  substantive  area  to  achieve  this 
kind  of  objective. 

National  Journal,  July  6,  1991,  p.  1680. 

Professor  Bruff  and  Ms.  Meyer  followed  up  the  discussion  of  spe- 
cific regulatory  review  actions  with  testimony  about  the  constitu- 
tional propriety  of  and  the  "need  to  control  executive  review  so 
that  it  does  not  disable  congressional  oversight  and  judicial 
review,"  as  Professor  Bruff  put  it. 

Ms.  Meyer  also  testified  about  the  recent  Federal  court  decision 
in  the  case  in  which  she  is  the  plaintiff,  Meyer  v.  Bush,  supra.  Her 
case  originated  in  a  1988  request  under  the  Freedom  of  Informa- 
tion Act  for  documents  of  the  Task  Force  on  Regulatory  Relief.  Ms. 
Meyer's  request  was  denied,  basically  on  the  grounds  that  the  Task 
Force's  sole  function  was  to  "advise  and  assist"  the  Vice  President 
and  the  President  and  that  its  records  were  not  "agency  records" 
and/or  were  exempt  from  disclosure.  The  Federal  court  rejected 
the  government's  arguments,  saying  that  the  functions  and  oper- 
ational responsibilities  of  the  Task  Force,  regardless  of  its  title  or 
that  of  its  chairman,  made  it  an  agency.  Furthermore,  the  man- 
dates of  E.O.  12291  gave  the  Task  Force  authority  over  agency  ac- 
tivities, and  thus  it  did  not  simply  "advise  and  assist"  the  Vice 
President  or  the  President. 

While  the  Ms.  Meyer's  litigation  is  far  from  over,  the  court  opin- 
ion highlights  a  critical  issue  for  the  Committee — that  is,  the  true 
nature  of  the  Task  Force  (and  the  Council)  is  seen  in  its  actual 
function,  which  is  operational  regulatory  review  authority  exer- 
cised over  agency  rulemaking  decisions.  It  is  the  Committee's  view 
that  to  the  extent  its  regulatory  review  decisions  affect  agency 
rulemaking  decisions,  the  Task  Force/Council  must  be  understood 
to  be  a  part  of  the  rulemaking  process  and  should  be  covered  by 
the  principles  and  procedures  that  protect  the  integrity  of  that 
process. 

On  November  15,  1991,  the  Committee  held  a  second  hearing  to 
consider  the  regulatory  review  role  of  the  Council,  as  well  as  to 
hear  testimony  on  the  newly  introduced  legislation,  S.  1942.  Again, 
the  Vice  President  was  invited  to  testify.  He  declined  and  also  de- 
clined to  send  any  official  to  testify  on  behalf  of  the  Council.  The 
Department  of  Justice  was  also  invited  to  testify,  but  also  declined. 

The  decision  of  the  Vice  President  for  a  second  time  to  decline  to 
provide  public  testimony  of  the  regulatory  review  role  of  the  Coun- 
cil became  particularly  troubling  to  the  Committee  when  it  later 
learned  that  on  November  19,  1991,  the  Deputy  Director  of  the 
Council,  David  Mcintosh,  described  the  Council's  regulatory  review 
work  at  a  meeting  sponsored  by  the  U.S.  Chamber  of  Commerce. 
According  to  press  accounts,  Mr.  Mcintosh  dismissed  criticism  of 
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the  Council  has  coming  from  the  infamous  Washington,  "iron  tri- 
angle" of  bureaucrats,  "unelected  Hill  staffers,"  and  "special  inter- 
est groups."  He  also  characterized  the  Council's  review  of  EPA 
Clean  Air  Act  regulations  as  an  effort  to  protect  them  from  ideas 
rejected  by  Congress.  Environmental  Daily,  November  20,  1991,  p. 
2. 

While  no  member  or  staff  of  the  Council  would  testify,  an  invita- 
tion to  OMB  Director  Richard  Darman  resulted  in  testimony  by 
Acting  OIRA  Administrator  James  MacRae,  Jr.  Also  testifying 
were  Robert  Percival,  Assistant  Professor  of  Law,  University  of 
Maryland,  Richard  Wegman,  attorney  and  a  former  staff  director 
the  Committee,  and  Joan  Claybrook,  President,  Public  Citizen. 

In  his  prepared  testimony,  Mr.  MacRae  criticized  S.  1942  as  im- 
posing excessive  and  improper  restraints  on  the  President's  senior 
advisers,  and  as  being  contrary  to  the  principles  that  protect  the 
deliberative  aspects  of  the  Federal  rulemaking  process.  These  argu- 
ments were  subsequently  repeated  in  a  November  22,  1991,  letter 
from  the  Department  of  Justice. 

In  response  to  questions  from  Committee  members  about  OIRA's 
relations  with  the  Council,  Mr.  MacRae  described  an  informal  proc- 
ess of  day-to-day  oral  discussions  between  OIRA  and  Council  staff. 
He  stated  (and  restated  in  a  subsequent  letter  to  Senator  Glenn) 
that  these  collegial  discussions  never  amounted  to  orders  or  in- 
structions, and  that  he  could  not  remember  any  instances  in  which 
OIRA  disagreed  with  the  Council  or  had  received  any  specific 
advice  from  the  Council.  As  for  the  issue  of  ex-parte  and  conduit 
communications,  Mr.  MacRae  said  that  he  did  not  "care  what  the 
source  of  the  [outside]  information  is."  Finally,  Mr.  MacRae  mini- 
mized criticisms  of  the  regulatory  review  process,  and  insisted  that 
if  agency  officials  did  not  like  the  process,  they  were  free  to  quit, 
and  that  he  doubted  that  the  Committee  could  find  any  official  who 
would  complain  about  the  process. 

In  their  prepared  testimony  Percival,  Wegman  and  Claybrook  re- 
iterated criticism  of  OMB  and  Council  regulatory  review,  stressing 
the  problems  of  ex-parte  and  conduit  communications,  the  displace- 
ment of  agency  rulemaking  authority  (notably  by  reviewers  with- 
out the  expertise  of  agency  decision-makers),  and  delay.  Ms.  Clay- 
brook, for  example,  cited  as  an  example  the  eleven  years  it  took  to 
finalize  OSHA's  lockout/ tagout  standard  that  OSHA  estimates 
save  120  lives  and  30,000  injuries  a  year.  In  each  regard,  they 
stated  that  these  problems  could  all  be  greatly  ameliorated  by  dis- 
closure requirements  and  time  limits. 

In  addition  to  supporting  the  purposes  of  S.  1942,  they  gave  sug- 
gestions for  strengthening  the  bill.  For  example,  Mr.  Wegman  rec- 
ommended adding  a  number  of  provisions,  including:  Re-opening 
the  agency  rulemaking  record  for  15  days  to  allow  for  additional 
public  comment  after  the  completion  of  regulatory  review;  an  ex- 
plicit statement  that  regulatory  review  can  not  override  statutory 
or  judicial  deadlines;  a  tightening  of  the  definition  of  "reviewing 
entity";  and  an  exclusion  for  independent  regulatory  agencies. 

In  their  oral  testimony  and  in  response  to  questions  from  Mem- 
bers of  the  Committee,  the  three  witnesses  sharply  disputed  Mr. 
MacRae's  characterization  of  the  regulatory  review  process,  in  so 
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far  as  it  minimized  the  need  for  procedural  regularity  and  enlarged 
the  dangers  of  public  disclosure.  As  Professor  Percival  said: 

The  real  issue  here  is  how  do  you  promote  fidelity  to 
law.  It  is  clear  that  while  the  President  has  authority  to 
supervise  Executive  agencies  that  that  authority  cannot 
dictate  that  the  agencies  fail  to  carry  out  the  law  or  vio- 
late the  law.  The  questions  is  what  is  the  best  mechanism 
for  ensuring  that,  and  I  submit  that  the  historical  record 
shows  that  disclosure  is  the  best  means  for  doing  that. 

Percival  went  on  to  say  that  Mr.  MacRae  was  misleading  the 
Committee  with  a  distorted  interpretation  of  the  scope  of  the  bill, 
exaggerated  claims  about  executive  privilege,  and  other  arguments 
about  the  impact  of  the  legislation.  Both  Mr.  Wegman  and  Ms. 
Claybrook  echoed  this  criticism  of  Mr.  MacRae's  attack  on  the  bill. 
As  to  Mr.  MacRae's  statement  that  he  did  not  care  about  the 
source  of  outside  information,  Mr.  Wegman  said: 

Now,  it  seems  to  me  that  does  basic  violence  to  the  way 
we  function  in  our  Government.  There  are  many,  many 
statutes  that  apply  both  to  the  Executive  Branch  and  the 
Legislative  Branch,  which  regulate  disclosure  of  the 
source.  *  *  *  because  without  knowing  the  source,  you  can't 
evaluate  the  weight  and  credibility  that  ought  to  be  given 
to  the  information  that  is  presented. 

Following  the  two  hearings,  Senators  Glenn,  Levin  and  Kohl 
wrote  to  the  Vice  President  on  November  20,  1991,  and  December 
23,  1991,  reiterating  the  request  for  answers  to  questions  asked  in 
their  letter  of  April  17,  1991,  that  were  not  answered  by  Mr.  Hub- 
bard's letter  of  October  22,  1991:  A  list  of  regulatory  activities  re- 
viewed by  the  Council;  a  description  of  the  process  by  which  the 
Council  solicits  and /or  receives  comments  on  regulatory  activities 
from  persons  outside  of  the  Council,  particularly  from  persons  out- 
side of  the  Federal  government,  as  well  as  a  list  of  such  contacts; 
and  a  copy  of  the  authoritative  document  by  which  the  President 
authorized  the  Council  to  undertake  its  regulatory  review  activi- 
ties. As  of  the  end  of  January  1992,  the  Senators  had  received  no 
response.  See  Appendix  IV  for  the  record  of  this  correspondence. 

E.  The  impact  of  executive  regulatory  review  and  the  need  for  legis- 
lation 

While  both  E.O.  12291  and  E.O.  12498  state  that  nothing  in 
either  order  constitutes  authority  to  displace  the  ability  of  agencies 
to  exercise  congressionally  delegated  rulemaking  authority,  the 
foregoing  review  of  the  public  record  of  congressional  investiga- 
tions over  the  past  decade  supports  the  conclusion  that  OMB 
review  is  a  powerful  control  mechanism. 

According  to  statistical  reports  published  annually  by  OMB,  it  is 
apparent  that  the  intensity  of  OMB  review  has  increased  over 
time.  Thus  the  percentage  of  rules  OMB  approved  as  "consistent" 
with  Administration  policies  and  priorities  declined  from  87.3  per- 
cent in  1981  to  71.8  percent  in  1990.  Conversely,  the  percentage  of 
rules  approved  after  changes  by  the  agency  due  to  regulatory 
review  increased  from  4.9%  in  1981  to  19.3%  in  1990.  The  percent- 
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age  of  rules  that  agencies  withdrew  from  review  increased  over 
time  from  1.8%  to  2.5%.  Rules  returned  for  reconsideration  has 
fluctuated  over  the  same  period,  beginning  at  1.6%  and  declining 
to  1.0%  in  1990.  A  new  category,  suspensions  of  review,  instituted 
in  1989,  showed  a  significant  increase,  from  0.7%  in  1989  to  2.7% 
in  1990.  In  sum,  27.1%  or  580  of  all  rules  (2,139)  submitted  for 
review  were  altered  in  one  form  or  another  on  the  basis  of  the  reg- 
ulatory review. 

Needless  to  say,  this  is  a  formidable  number  of  rules  that  have 
been  affected,  and  is  especially  so  if  they  include  a  substantial  por- 
tion of  rules  dealing  with  important  and  controversial  policy  issues. 
There  is  strong  evidence  that  this  is  the  case.  Of  82  rules  designat- 
ed and  reviewed  as  "major"  by  OMB  in  1990,  15  were  from  EPA,  11 
from  the  Department  of  Transportation,  14  from  HHS,  and  12  from 
the  Department  of  Labor.  Thus  63.4%  of  all  major  rules  reviewed 
in  1990  were  from  agencies  dealing  in  the  sensitive  areas  of  safety, 
health  and  environment.  Case  studies  to  date  have  underlined  the 
fact  that  rules  from  these  agencies  have  been  subjected  to  the  most 
intense  scrutiny  of  all. 

Moreover,  there  are  consequences  of  regulatory  review  that  the 
OMB  data  does  not  capture.  The  fact  that  OMB  does  not  object  to 
or  seek  to  change  rules  once  submitted  does  not  mean  that  it  has 
failed  to  influence  their  formulation.  The  requirements  of  the  regu- 
latory review  executive  orders,  together  with  other  sanctions  avail- 
able to  OMB  and  the  White  House,  have  encouraged  a  good  deal  of 
informal  monitoring,  communication,  and  self-restraint. 

The  evidence  suggests  that  interaction  with  OMB  has  often 
begun  early  and  that  agencies  have  taken  its  views  into  account 
even  against  their  own  policy  inclinations  and  interpretations  of 
statutory  requirements.  In  other  words,  experienced  managers  in 
sensitive  areas,  after  a  decade,  have  come  to  know  what  OMB  will 
object  to  and  will  conserve  resources  by  simply  avoiding  some  bat- 
tles. As  a  former  EPA  official  stated,  "You  don't  spend  two  years 
thinking  about  a  regulation  without  thinking  about  whether  OMB 
is  going  to  shoot  it  down."  Thus,  even  in  the  absence  of  OMB  com- 
munications, the  anticipation  of  review  has  been  a  powerful  influ- 
ence in  the  early  stages  of  administrative  policy  development. 

Finally,  OMB  statistics  for  1990  dealing  with  the  time  required 
for  review  tends  to  buttress  the  foregoing  conclusions.  The  average 
review  time  for  major  rules  has  increased  from  13  days  to  56  days 
in  1990.  The  average  review  time  for  Department  of  Labor  rules 
was  75  days  and  65  for  those  from  EPA.  The  previous  year  they 
were  179  and  104  days,  respectively. 

Given  the  undeniable  impact  of  OMB  regulatory  review,  both  in 
terms  of  OMB's  own  statistics  and  the  critical  record  accumulated 
over  a  decade  of  congressional  oversight,  the  Committee  has  deter- 
mined that  a  procedural  framework  must  be  created  to  govern 
whatever  regulatory  review  process  or  processes  are  established 
within  the  executive  branch.  Moreover,  the  emergence  of  the  regu- 
latory review  functions  of  the  Council  on  Competitiveness  confirms 
the  view  that  the  framework  for  regulatory  review  should  be  gener- 
ic and  not  simply  focused  on  an  office  that  is  presently  engaged  in 
review. 
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That  there  is  a  need  for  such  procedures  is  not  solely  a  conclu- 
sion of  this  Committee  or  even  of  the  legislative  branch.  As  the 
oversight  record  has  grown  over  the  years,  executive  branch  offi- 
cials, most  notably  representing  OMB,  have  agreed  to  the  need  for 
restraint  on  OMB's  regulatory  review  power.  This  ranges  from  the 
congressional  testimony  of  OMB  Director  Richard  Darman  ac- 
knowledging that  OMB  used  delay  as  a  tool  to  control  agency  rule- 
making, to  the  administrative  agreements  OMB  representatives 
have  entered  into  after  informal  negotiations  with  congressional 
staff. 

The  record  of  these  agreements  is  instructive  not  only  for  what 
procedures  the  OMB  has  in  the  past  been  prepared  to  accept,  but 
also  for  the  fact  that  two  out  of  three  of  these  agreements  were 
subsequently  repudiated.  This  provides  the  ultimate  justification 
for  legislation  instead  of  reliance  on  executive  self-restraint.  With- 
out the  discipline  imposed  by  statute,  the  executive  will  feel  free  to 
disregard  any  restraints  that  are  inconvenient  or  politically  unac- 
ceptable to  the  officials  involved  in  regulatory  review. 

The  record  of  administrative  agreements  is  as  follows.  At  several 
points  during  the  compilation  of  a  record  critical  of  OMB  regula- 
tory review,  this  Committee,  as  well  as  its  sister  committee  in  the 
House  of  Representatives,  have  in  the  interest  of  inter-branch 
comity  sought  informal  accommodations  rather  than  statutory  pre- 
scriptions. In  1986,  in  mutual  recognition  of  the  need  for  provisions 
to  shed  some  light  on  OMB's  decisional  process,  an  agreement  was 
negotiated  between  OMB  and  the  Committee,  primarily  through 
the  efforts  of  Senators  Levin  and  Durenberger.  The  so-called 
"Gramm  memo",  issued  in  June  1986,  for  the  first  time  attempted 
to  create  a  limited  "paper  trail"  by  which  the  public  could  discern 
the  nature  of  and  influences  on  the  review  process.  The  drafts  of 
proposed  and  final  rules  are  to  be  disclosed  immediately  upon  pub- 
lication, written  and  oral  comments  to  OMB  from  non-governmen- 
tal persons  are  to  be  revealed  promptly,  and  written  correspond- 
ence exchanged  between  OIRA  and  an  agency  head  with  respect  to 
draft  rules  will  be  disclosed. 

When  the  sufficiency  of  the  1986  agreement  was  revisited  in  1989 
in  the  context  of  reauthorization  of  the  Paperwork  Reduction  Act 
and  OIRA,  the  need  for  substantial  revision  was  apparent  to  mem- 
bers of  this  Committee  and  the  House  committee.  The  major  points 
were  the  Gramm  memo's  failure  to  require  disclosure  of  corre- 
spondence among  subordinate  personnel,  such  as  memoranda  ex- 
changed by  desk  officers  and  agency  staff,  the  lack  of  revelation  of 
oral  communications  between  OMB  and  agency  staff  and  officials, 
and  the  failure  to  address  delay  in  the  review  process. 

First,  on  November  17,  1989,  the  Chairman  and  Ranking  Minori- 
ty Member  of  the  House  Committee  on  Government  Operations  an- 
nounced that  they  had  reached  an  agreement  with  the  Director  of 
OMB  to  establish  disclosure  requirements  and  time  limits  for  OMB 
regulatory  review.  On  the  basis  of  this  "side-bar"  agreement,  the 
Chairman  stated  that  he  would  proceed  with  legislation  (H.R.  3695) 
to  reauthorize  the  Paperwork  Reduction  Act  and  not  create  any 
statutory  procedures  for  or  restrictions  on  regulatory  review.  On 
March  13,  1990,  the  Committee  approved  the  legislation.  Moreover, 
during  full  Committee  consideration  of  the  legislation,  the  Chair- 
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man  successfully  opposed  an  amendment  which  would  have  placed 
into  the  bill  public  disclosure  and  deadline  provisions  similar  to 
those  in  the  agreement.  Subsequent  to  the  Committee  markup  the 
Chairman  was  informed  by  the  Administration  that  it  would  not 
abide  by  the  agreement.  ' 'Paperwork  Reduction  and  Federal  Infor- 
mation Resources  Management  Act  of  1990,"  Report  of  the  House 
Committee  on  Government  Operations,  Report  No.  101-927,  pp. 
116-17  (1990).  Despite  having  been  negotiated  by  senior  OMB  offi- 
cials, the  Administration  insisted  that  the  agreement  had  not  been 
cleared  by  appropriate  White  House  officials. 

Later  in  1990,  these  issues  of  disclosure  and  delay  were  addressed 
by  this  Committee  in  S.  1742,  the  Federal  Information  Resources 
Management  Act,  which  would  also  have  reauthorized  the  Paper- 
work Reduction  Act.  Regulatory  review  requirements  were  con- 
tained in  the  legislation  (see  Appendix  III).  After  being  reported 
out  of  Committee,  Committee  staff  and  OMB  officials  reached  an 
agreement  in  October  1990,  whereby  the  President  would  imple- 
ment the  agreed-upon  requirements  by  executive  order  (upon  sign- 
ing the  legislation  into  law),  and  in  the  meantime  the  legislation 
would  proceed  with  Administration  support.  Despite  this  agree- 
ment, anonymous  Republican  rolling  holds  kept  the  substitute 
amendment  to  S.  1742  from  going  to  the  Senate  floor,  and  the  bill 
died  at  the  end  of  the  101st  Congress.  In  1991,  the  Administration 
refused  to  reaffirm  its  support  for  the  agreement  and  chose  not  to 
issue  the  otherwise  agreed-upon  executive  order.  Again,  the  sub- 
stance of  that  agreement  is  reflected  in  Title  II  of  S.  1044,  intro- 
duced on  May  14,  1991  (102nd  Congress). 

The  emerging  role  of  the  Council  on  Competitiveness  has  simply 
exacerbated  the  concerns  raised  by  the  relatively  visible  OIRA,  and 
rendered  moot  and  ineffectual  the  administrative  initiatives  that 
were  acceptable  to  the  Committee  as  recently  as  1990.  As  long  as  a 
president  can  create  shadow  reviewing  bodies  that  can  operate  out- 
side a  system  of  established  restraints,  self-imposed  Executive 
guidelines  can  provide  no  real  assurances  that  the  integrity  of  the 
rulemaking  process  can  be  maintained.  Legislation  that  sets  the  ac- 
ceptable standards  for  any  executive  regulatory  review  mechanism 
is  the  only  viable  course  open  to  the  Congress. 

S.  1942  would  establish  the  procedural  framework  required  to 
assure  the  public,  the  courts,  and  Congress  of  the  accountability  of 
the  regulatory  review  process  and  the  integrity  of  the  informal 
rulemaking  process.  As  has  already  been  discussed,  the  legislation 
is  based  on  previous  legislation  considered  by  the  Committee:  e.g., 
the  1982  Levin-Rudman  amendments  to  S.  1080,  the  1983-1986  Pa- 
perwork Reduction  Act  amendments,  the  "Rule  Making  Informa- 
tion Act  of  1986,"  introduced  by  Senators  Levin,  Durenberger,  and 
Rudman,  and  the  regulatory  review  provisions  in  the  1989-1991 
legislation  to  reauthorize  the  Paperwork  Reduction  Act  (S.  1742  in 
the  101st  Congress,  and  S.  1044  in  the  102nd  Congress).  Similar  pro- 
visions are  found  in  parallel  legislation  considered  by  the  House  of 
Representatives.  See  House  Report  No.  101-927,  supra.  For  an  illus- 
tration of  the  evolution  of  the  major  provisions  of  S.  1942,  see  Ap- 
pendix III. 

The  requirements  of  S.  1942  are  also  consistent  with  the  princi- 
ples underlying  OMB  review  of  regulatory  paperwork  as  spelled 
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out  in  the  Paperwork  Reduction  Act  of  1980;  namely  that  regula- 
tory review,  however  it  is  described,  should  be  consistent  with  the 
basic  principles  of  public  participation  and  accountability  that  are 
the  hallmark  of  the  rulemaking  process. 

This  is  evidenced  in  two  ways.  First,  as  a  formal  matter,  OMB 
review  of  regulatory  information  collection  requirements  is  to  take 
place  as  part  of  the  notice  and  comment  process  (44  U.S.C.  3504(h)). 
Additionally,  OMB  clearance  of  both  regulatory  and  non-regulatory 
paperwork  is  set  within  specific  time  limits.  Second,  as  a  more  gen- 
eral matter,  this  framework  is  a  reflection  of  congressional  unease 
with  what  would  otherwise  have  been  a  broad  grant  of  veto  power 
over  regulatory  information  collection  requirements. 

According  to  the  1980  floor  statements  of  Senators  Kennedy  and 
Danforth,  to  allow  OMB  to  overturn  an  agency  rule  without  having 
to  provide  procedural  rights  to  the  public  or  the  agency,  and  with- 
out having  to  justify  the  decision  publicly  would  violate  ' 'basic  no- 
tions of  fairness  upon  which  the  Administrative  Procedure  Act  is 
based,  as  well  as  concepts  of  due  process  embodied  in  the  U.S.  Con- 
stitution." 126  Cong.  Rec.  30178  (1980).  Thus,  section  3504(h)  was 
designed  to  'limit  the  authority  of  OMB  to  overturn  reporting,  rec- 
ordkeeping, and  other  information  collection  requirements  adopted 
by  a  Federal  agency  in  a  rulemaking  proceeding  *  *  *  [and]  estab- 
lish a  procedural  scheme  which  governs  OMB's  relationship  with 
the  Federal  agencies."  Id.10 

The  more  inclusive  requirements  of  S.  1942,  while  clearly  consist- 
ent with  previous  legislative  proposals,  go  beyond  those  proposals 
in  some  regards  because  of  the  degree  to  which  regulatory  review, 
as  exercised  by  OMB  and  the  Council  on  Competitiveness,  is  now 
seen  to  unilaterally  undermine  the  integrity  of  the  APA  rulemak- 
ing process.  The  statutory  framework  established  by  S.  1942  creates 
a  set  of  limits  within  which  any  regulatory  review  process  estab- 
lished by  the  President  can  function  without  jeopardizing  the  regu- 
latory process. 

Without  these  statutory  controls,  regulatory  review,  ranging 
from  pre-rulemaking  review,  to  prepublication  screening,  to  the 
' 'second  bite"  at  the  final  rule  stage,  makes  reliance  on  the  tradi- 
tional public  comment  period  a  "sham."  More  generally,  it  certain- 
ly diminishes  the  public  perception  that  there  is  a  meaningful  op- 
portunity to  influence  the  formulation  of  agency  policy.  Sunshine 
provisions  should  go  far  in  ameliorating  this  problem. 

Disclosure  requirements  are  also  important  for  preserving  confi- 
dence in  the  system  such  that  individuals  can  believe  that  even  if 
they  do  not  participate,  the  process  is  open  for  all  who  are  interest- 
ed and  that  the  resulting  decision  will  be  based  on  facts  and  agency 
expertise,  not  political  influence  and  maneuvering.  Thus,  even  if 


1 0  For  a  discussion  of  the  interplay  between  OMB's  implementation  of  section  3504(h)  and 
E.O.  12291,  see  Funk,  "The  Paperwork  Reduction  Act:  Paperwork  Reduction  Meets  Administra- 
tive Law,"  24  "Harv.  J.  of  Legis."  1,  94-95  (1987).  According  to  Professor  Funk,  OMB  has  utilized 
the  non-public  review  process  afforded  it  under  E.O.  12291  instead  of  the  more  public  statutory 
procedure  to  affect  agency  regulatory  paperwork  decisions,  thus  undermining  the  purpose  of  sec- 
tion 3504(h),  while  not  technically  violating  it.  The  disjunction  between  the  clear  lines  of  author- 
ity and  the  uncertain  interstices  of  administrative  practice  has  always  provoked  a  tension  in  the 
Committee's  oversight  of  OMB's  paperwork  reduction  and  regulatory  review  activities.  See,  e.g., 
"Office  of  Management  and  Budget:  Evolving  Roles  and  Future  Issues,"  CRS  report  to  the 
Senate  Comm.  on  Governmental  Affairs,  Supra,  p.  209. 
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there  were  no  record  of  inappropriate  interference  in  agency  rule- 
making, the  perception  that  someone  has  a  finger  on  the  scales  rec- 
ommends the  creation  of  disclosure  requirements.  As  two  observers 
of  the  OMB  E.O.  12291  process  said: 

The  Reagan  administration  failed  to  realize  that  a  cru- 
cial element  in  generating  and  sustaining  the  perception 
of  a  good-faith  administration  of  social  regulation  is  an 
open  and  relatively  transparent  process  of  regulatory  deci- 
sion-making, including  regulatory  oversight  as  exercised 
by  the  White  House.  *  *  *  Indeed,  a  regulatory  decision- 
making process  that  is  (or  merely  appears  to  be)  biased  to 
favor  any  one  interest  group  (especially  the  entities  sup- 
posedly being  regulated)  invites  Congress  and  the  courts  to 
further  constrain  existing  administrative  discretion  and  to 
engage  increasingly  in  second-guessing  individual  adminis- 
trative actions.  Given  the  nature  of  the  issues  involved, 
the  potential  for  arbitrary  decisions  and  abuse  of  discre- 
tion is  so  inherently  great  in  social  regulation  that  faith  in 
the  fairness  of  the  decision-making  process  is  an  absolute 
prerequisite  to  increased  regulatory  flexibility. 

Eads  &  Fix,  "Relief  or  Reform?  Reagan's  Regulatory  Dilemma," 
supra.,  258-59  (1984),  quoted  by  Robert  Percival  in  testimony  before 
the  Committee  on  November  15,  1991. 

In  addition  to  diminishing  the  value  of  public  participation, 
secret  OMB  and  White  House  communications  can,  of  course, 
impair  the  quality  of  judicial  review.  In  Citizens  to  Preserve  Overton 
Park,  Inc.  v.  Volpe,  401  U.S.  402  (1971),  the  Supreme  Court  held 
that  the  APA's  arbitrary  and  capricious  standard  of  review  re- 
quires courts  to  conduct  a  ' 'searching  and  careful'  ■  inquiry  based  on 
"the  full  administrative  record  that  was  before  the  [agency  official] 
at  the  time  he  made  his  decision."  401  U.S.  at  416,  420.  Secret,  un- 
reported communications  that  nevertheless  play  a  central  role  in 
the  agency's  decision  prevent  courts  from  performing  effectively 
the  searching  review  contemplated  by  Overton  Park. 

This  would  appear  to  be  a  particularly  telling  point  with  respect 
to  so-called  conduit  contracts,  through  which  OMB,  Council,  or 
other  Executive  Office  of  the  President  officials  relay  the  views  of 
private  parties  to  agency  officials.  Non-governmental  interests,  rec- 
ognizing that  E.O.  12291  created  a  new  point  of  access  to  the  deci- 
sion-making process,  have  utilized  the  White  House  or  OMB  as  a 
conduit  for  their  views,  thereby  influencing,  for  the  most  part  cov- 
ertly, agency  rulemaking.  In  such  instances  there  is  usually  no 
public  knowledge,  let  along  agency  awareness,  of  the  contact  or  of 
what  was  communicated. 1 1 

Commentators  have  been  especially  troubled  by  the  prospect  of 
White  House  personnel,  in  effect,  lobbying  on  behalf  of  private  par- 


1 1  See,  for  example,  the  discussion  of  OMB's  role  in  1984  and  1985  in  EPA  asbestos  regula- 
tions, particularly  the  lack  of  documentation  of  dozens  of  contacts  both  between  OMB  and  repre- 
sentatives of  the  asbestos  industry  and  between  OMB  and  EPA  officials.  "EPA's  Asbestos  Regu- 
lations," Hearing  before  the  Subcomm.  on  Oversight  and  Investigations  of  the  House  Comm.  on 
Energy  and  Commerce,  Serial  No.  99-2  (1985);  "EPA's  Asbestos  Regulations:  Report  on  a  Case 
Study  on  OMB  Interference  in  Agency  Rulemaking,"  Report  by  the  Subcomm.  on  Oversight  and 
Investigations  of  the  House  Comm.  on  Energy  and  Commerce,  Comm.  Print  No.  99- V  (1985);  see 
also,  "Office  of  Management  and  Budget:  Evolving  Roles  and  Future  Issues,"  supra,  p.  213-216. 
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ties.  Professor  Verkuil,  for  example,  has  expressed  concern  for  the 
integrity  of  the  governmental  process: 

[W]hen  White  House  actions  reflect  the  interests  of  pri- 
vate industry  in  emphasizing  a  cost-minimization  regula- 
tory policy.  Powerful  private  lobbies,  increasingly  frustrat- 
ed in  obtaining  preferential  access  to  administrators,  can 
be  expected  to  use  White  House  political  advisors  to 
achieve  equivalent  clout.  The  expressed  fear  is  that  gov- 
ernment regulation  will  be  co-opted  by  private  groups 
through  the  intercession  of  the  White  House. 

Verkuil,  ' 'Jawboning  Administrative  Agencies:  ExParte  Contacts 
by  the  White  House,"  80  Co.  L.  Rev.  943,  950-51  (1980). 

As  witnesses  before  the  Committee  testified,  because  private  par- 
ties can  always  communicate  directly  with  an  agency,  regulatory 
review  that  is  identified  with  the  White  House  serves  only  to  mag- 
nify the  influence  of  interested  private  parties  who  seek  a  particu- 
lar result  in  rulemaking  proceedings.  This  influence  can  be  even 
further  distorted  if  the  agency  does  not  know  or  is  unsure  to  what 
extent,  those  views  are  actually  held  by  the  White  House  or  merely 
communicated  through  the  White  House.  This  uncertainty  stands 
in  marked  contrast  to  the  virtually  universal  practice  of  agencies 
logging  all  communications  relevant  to  rulemaking.  Intent  on  com- 
piling a  record  that  can  withstand  judicial  scrutiny,  rulemaking 
agencies  have  little  prospect  of  using  the  informality  of  the  APA's 
rulemaking  provisions  to  legitimatize  behind-the-scenes  favoritism. 

The  requirements  in  sections  3  and  4  that  all  communications  re- 
garding a  proposed  rule  be  disclosed  place  a  check  on  this  potential 
for  abuse.  Such  a  requirement  also  emphasizes  that  the  relevant 
rulemaking  agency,  not  the  regulatory  reviewer,  is  meant  to  be  the 
primary  forum  for  communication  of  technical  data,  policy  views, 
and  legal  arguments.  By  making  agencies  and  the  public  aware  of 
the  source  of  information  and  arguments  presented  through  regula- 
tory review,  both  the  public  and  the  agencies  with  be  better  able  to 
evaluate  and  give  proper  weight  to  the  views  of  all  interested  par- 
ties, whether  in  the  White  House  or  not. 

Although  the  Committee  recognizes  the  concern  of  applying  an 
overly  broad  disclosure  requirement  to  regulatory  review  communi- 
cations, the  record  of  OMB  and  Council  review  compels  the  applica- 
tion of  these  requirements.  Moreover,  limiting  the  requirements, 
for  example,  by  distinguishing  between  policy  communications  and 
factual  information  is  inadequate  and  unworkable  as  a  practical 
matter.  First,  the  possibility  that  the  regulatory  reviewer  will  lend 
its  credibility  to  a  private  position  due  to  mere  favoritism  exists 
with  regard  to  policy  and  legal  arguments  as  well  as  to  factual  in- 
formation. Second,  interested  parties  must  rebut  and  reviewing 
courts  must  scrutinize  not  only  the  factual  data  presented  in  rule- 
making proceedings,  but  also  the  policy  and  legal  arguments  that 
an  agency  has  considered.  Finally,  a  requirement  that  regulatory 
review  comments  on  proposed  rules  be  accompanied  by  disclosure 
of  relevant  private  communications  will  not  unduly  constrain  ex- 
pressions of  unsubstantiated  regulatory  review  policy  positions  to 
agency  decision-makers.  The  regulatory  reviewer,  and  any  one  else 
for  that  matter,  remains  free  both  to  communicate  their  own  views 
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and  to  endorse  the  views  of  private  parties.  That  is  the  benefit  of 
government  in  the  sunshine — communication,  disclosure,  account- 
ability. 

The  Administrative  Conference  has  unequivocally  endorsed  the 
public  disclosure  of  conduit  contacts,  written  or  oral,  by  OIRA: 
"The  officer  responsible  for  presidential  review  of  rulemaking 
should  not  allow  the  process  of  review  to  serve  as  a  conduit  to  the 
rulemaking  agency  for  unrecorded  communications  from  persons 
outside  the  government."  ACUS  Recommendation  No.  88-9,  Febru- 
ary 2,  1989,  1  CFR  305.88-9,  Sec.  6  (1989).  Currently,  the  American 
Bar  Association's  Section  on  Administrative  Law  and  Policy  is  con- 
sidering recommendations  for  disclosure,  time  limits  and  reporting 
on  regulatory  review  decisions. 

Finally,  at  the  Committee's  hearings,  and  at  hearings  before 
other  committees,  opponents  and  even  proponents  of  regulatory 
review  have  called  for  congressional  imposition  of  broad  disclosure 
and  delay  prevention  requirements  that  would  extend  to  entities 
such  as  the  Council  on  Competitiveness. 1 2 

In  addition  to  public  disclosure,  the  other  major  contribution  of 
S.  1942  is  to  subject  regulatory  review  to  reasonable  time  limits. 
Witnesses  before  the  Committee  have  long  testified  to  the  delays 
added  to  rulemaking  by  regulatory  review.  The  National  Academy 
of  Public  Administration  found  that  the  '  'clearest  impact  of  the 
regulatory  management  process  has  apparently  been  in  slowing 
down  rulemaking  activities."  ' 'Presidential  Management  of  Rule- 
making in  Executive  Agencies,"  NAPA,  p.  7  (1987).  This  finding 
was  echoed  in  the  opinion  of  the  Federal  District  Court  in  Environ- 
mental Defense  Fund  v.  Thomas,  627  F.  Supp.  566,  571  (D.D.C. 
1986). 13 

Above  all  else,  S.  1942  attempts  to  safeguard  the  agency  rule- 
making process  by  recognizing  that  regulatory  review  is  part  and 
parcel  of  that  process.  Realistically  treating  it  as  such  will  assure 
that  government  decision-making  will  gain  the  benefits  of  meaning- 
ful public  participation  and  effective  judicial  review,  and  will  help 
to  strengthen,  if  not  restore,  the  public  perception  of  integrity  and 
fairness  in  government  decision-making. 

While  the  Committee  would  thus  set  out  procedural  limits  for 
regulatory  review,  it  has  determined  that  it  can  not  agree  to  give 


1 2  See,  for  example,  Professor  Cass  Sunstein's  testimony  before  the  Subcommittee  on  Health 
and  the  Environment  of  the  House  Committee  on  Energy  and  Commerce,  December  10,  1991. 
Professor  Sunstein,  a  longterm  advocate  of  presidential  and  OMB  review  of  the  regulatory  proc- 
ess, stated,  "If  the  Council  [on  Competitiveness]  is  influencing  rules  on  the  basis  of  substantive 
presentations  that  are  not  disclosed  to  courts  or  to  the  public,  it  is  probably  violating  the  APA, 
the  Clean  Air  Act,  and  the  executive  branch's  own  public  commitments."  He  went  on  to  recom- 
mend that  Congress  enact  legislation  to  (1)  affirm  that  the  ultimate  decision  is  for  the  agency 
head  and  restrict  the  legal  role  of  the  Council  and  other  reviewing  bodies;  (2)  impose  deadlines 
for  review;  and  (3)  require  disclosure  of  all  outside  communications  with  the  Council  or  other 
reviewing  bodies.  Finally,  he  stated  that  especially  with  a  record  of  abuse,  Congress  has  a  good 
constitutional  case  for  requiring  disclosure  of  communications  between  the  Council  and  rule- 
making agencies. 

13  In  EDFv.  Thomas,  the  district  court  found  that  "EPA  submitted  169  regulations  to  OMB 
which  were  subject  to  statutory  or  judicial  deadlines,  and  on  86  occasions  OMB  extended  its 
review  beyond  the  time  periods  outlined  in  E.O.  12291.  OMB's  propensity  to  extend  review  has 
become  so  great  that  EPA  keeps  a  running  record  of  the  number  of  its  rulemaking  actions 
under  extended  review  by  OMB  and  the  resulting  delays.  The  average  delay  per  regulation  is  91 
days;  total  delays  were  more  than  311  weeks.  Apparently  Section  8(a)(2)  of  E.O.  12291  is  simply 
ignored."  627  F.  Supp.  at  565-71.  See  also,  Percival,  "Checks  Without  Balance:  Executive  Office 
Oversight  of  the  Environmental  Protection  Agency,"  supra.,  156-61. 
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statutory  approval  to  an  affirmative  authorization  for  regulatory 
review.  While  the  process  has  become  largely  integrated  into  the 
rulemaking  process,  and  while  it  still  has  the  promise  of  improving 
the  regulatory  process,  the  record  of  the  last  decade  convinces  the 
Committee  that  the  Executive  has  not  earned  the  trust  of  the 
public,  the  courts  or  Congress.  Until  the  Committee  is  convinced 
that  the  Executive  can  operate  regulatory  review  in  a  way  that  im- 
proves and  does  not  inappropriately  sway  or  control  agency  rule- 
making decisions,  the  Committee  looks  upon  regulatory  review  as  a 
continuing  experiment,  in  which  the  executive  prerogative  to  guide 
and  supervise  agency  decision-making  is  to  be  accepted  within 
clear  and  publicly  understood  limits. 

That  the  Congress  has  the  authority  to  impose  those  limits  is 
beyond  question.  No  witness  before  the  Committee  has  seriously 
questioned  the  constitutionality  of  the  underpinnings  of  S.  1942. 
Department  of  Justice  arguments  about  specific  provisions  have 
also  been  aired  and  refuted  in  testimony  before  the  Committee.14 

It  is  well  settled  that  Congress  in  legislating  pursuant  to  the 
powers  granted  it  under  Article  I,  section  8  of  the  Constitution,  as 
well  as  powers  granted  in  other  parts  of  the  Constitution,  has  the 
authority,  under  the  Necessary  and  Proper  Clause,  Art  I,  8,  cl.  18, 
to  create  the  bureaucratic  infrastructure  of  the  Executive  branch 
and  to  determine  the  nature,  scope,  power  and  duties  of  the  offices 
so  created.  Buckley  v.  Valeo,  424  U.S.  1,  138  (1976).  Moreover,  as  a 
general  matter,  the  Supreme  Court  has  spoken  very  broadly  of  the 
legislative  power  over  offices.  Where  Congress  deals  with  the  struc- 
ture of  an  office — its  creation,  location,  abolition,  powers,  duties, 
tenure,  compensation  and  other  such  incidents — its  power  is  virtu- 
ally plenary.  See,  e.g.,  Crenshaw  v.  United  States,  134  U.S.  99,  105- 
6  (1890);  Morrison  v.  Olson,  487  U.S.  654  (1988);  Mistretta  v.  United 
States,  488  U.S.  361  (1989).  Only  where  the  object  of  the  exercise  of 
power  is  clearly  seen  in  the  particular  situation  as  an  attempt  to 
effect  an  unconstitutional  purpose,  e.g.,  congressional  appointment 
or  removal  of  an  officer,  have  the  courts  felt  constrained  to  inter- 
vene. See,  Buckley  v.  Valeo,  supra;  Bowsher  v.  Synar,  478  U.S.  714 
(1986).  The  power  to  vest  authority  in  agencies  to  engage  in  sub- 
stantive rulemaking  and  to  establish  the  procedures  by  which  it 
will  be  carried  out  falls  well  within  the  congressional  prerogative. 

In  exercising  this  authority,  Congress  has  established  the  basic 
procedure  to  be  followed,  5  U.S.C.  553,  but  has  directed  in  certain 
instances  that  special  procedures,  so-called  "hybrid  rulemaking," 
be  followed  by  certain  agencies.  See,  e.g.,  15  U.S.C.  57a  (1988)  (Fed- 
eral Trade  Commission);  15  U.S.C.  2056,  2058-60  (1988)  (Consumer 
Product  Safety  Commission);  15  U.S.C.  2605,  2618  (1988)  (Environ- 
mental Protection  Aging).  Agencies  have  been  required  to  place 
verbation  records  on  summaries  of  ex  parte  contacts  in  the  rule- 
making records,  15  U.S.C.  57a(c)(5)  (1988)  (Federal  Trade  Commis- 


14  See  the  testimony  of  Professor  Harold  Bruff  and  Katherine  Meyer  on  October  24,  1991,  and 
Professor  Robert  Percival  on  November  15,  1991.  See  also,  the  testimony  of  Professor  Cass  Sun- 
stein  on  December  10,  1991,  before  the  Subcomm.  on  Health  and  the  Environment  of  the  House 
Comm.  on  Energy  and  Commerce:  "The  best  view  of  the  law  is  that  the  Council  must  ensure 
disclosure  of  any  substantive  communications  from  outsiders  that  have  affected  the  ultimate 
result  of  a  decision  within  the  executive  branch — if  that  decision  occurs  in  connection  with  the 
issuance  of  regulations  under  the  APA  or  the  Clean  Air  Act."  cf.,  note  12,  supra. 
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sion),  as  well  as  to  establish  public  dockets  that  contain  all  docu- 
ments "of  central  relevance/'  42  U.S.C.  7607(d)(4)(B)(i)  (1988)  (Envi- 
ronmental Protection  Agency).  Indeed,  the  latter  statute  prohibits 
the  promulgation  of  any  rule  "based  (in  whole  or  in  part)  on  any 
information  or  data  which  has  not  been  placed  in  the  docket  as  of 
the  date  of  the  promulgation."  Id.  at  (d)(6)(C).  Also,  Congress  often 
directs  that  rulemaking  be  accomplished  by  a  specific  deadline. 
See,  e.g.,  42  U.S.C.  6924(c)(2)  (1982  &  Suppl.  V  1987)  (EPA);  42 
U.S.C.  9605(b)-(c)  (1982  &  Suppl.  V  1987)  (EPA);  29  U.S.C.  655(a) 
(1982  &  Suppl.  V  1987)  (Department  of  Labor). 

With  particular  regard  to  the  Congress'  informing  functions,  the 
Supreme  Court  in  Nixon  v.  Administrator  of  General  Services,  433 
U.S.  425  (1977),  had  occasion  to  note  that  "there  is  abundant  statu- 
tory precedent  for  the  regulation  and  mandatory  disclosure  of  docu- 
ments in  the  possession  of  the  Executive  Branch"  and  that  "[s]uch 
regulation  of  material  generated  in  the  Executive  Branch  has 
never  been  considered  invalid  as  an  invasion  of  its  autonomy."  433 
U.S.  at  447.  There  the  Court  cited  with  approval  the  Freedom  of 
Information  Act,  the  Privacy  Act,  the  Government  in  the  Sunshine 
Act,  the  Federal  Records  Management  Act,  and  provisions  con- 
cerned with  Census  data  and  tax  returns  as  appropriate  instances 
of  such  regulations. 

In  Nixon,  the  Court  upheld  the  Presidential  Recordings  and  Ma- 
terials Preservation  Act,  which  protects,  among  other  things, 
public  access  to  former  President  Nixon's  presidential  papers  from 
presidential  claims  of  violation  of  the  doctrine  of  separation  of 
powers  and  executive  privilege.  More  recently,  the  Court  in  Morri- 
son v.  Olson,  supra,  reaffirmed  Congress'  authority  to  require  the 
submission  of  reports  and  other  information  to  it  from  executive 
branch  officials,  as  an  exercise  of  oversight  over  agencies  "that  we 
have  recognized  generally  as  being  incidental  to  the  legislative 
function  of  Congress." 

OMB  is  itself  a  creature  of  the  Congress  and  has  never  been 
deemed  constitutionally  immune  from  congressional  adjustment 
and  tailoring  of  its  mission,  powers,  or  the  manner  in  which  it  op- 
erates. A  brief  resume  of  a  variety  of  actions  taken  by  Congress  to 
modify  powers  it  delegated  to  OMB  is  instructive.  Some  back- 
ground on  the  agency  is  useful,  however.  Prior  to  the  passage  of 
the  Budget  and  Accounting  Act  of  1921,  42  Stat.  20  (1921),  which 
established  the  President's  authority  over  the  agency  budget  proc- 
ess, each  agency  had  submitted  its  annual  budget  request  directly 
to  Congress.  Finding  this  process  inefficient  and  unwieldy,  Con- 
gress created  the  Bureau  of  the  Budget  (now  the  Office  of  Manage- 
ment and  Budget)  to  review  the  morass  of  agency  budgetary  infor- 
mation and  to  approve  agency  budget  requests.  See,  generally, 
Fisher,  "Presidential  Spending  Power,"  ch.  1  (1975).  In  addition  to 
authority  to  review  and  approve  agency  budget  requests,  the 
Bureau  was  subsequently  authorized  to  clear  proposals  for  legisla- 
tion or  agency  comments  on  proposed  legislation.  See  Reorganiza- 
tion Act  of  1939,  ch.  36,  Tit.  II,  53  Stat.  565  (codified  at  31  U.S.C. 
1108  (1988). 

However,  Congress'  voluntary  relinquishment  of  this  authority 
has  not  been  unequivocal.  Either  House  may  request  an  agency  of- 
ficial to  submit  directly  to  it  "an  appropriation  estimate  or  request, 
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a  request  for  an  increase  in  that  estimate  or  request,  or  a  recom- 
mendation on  meeting  the  financial  needs  of  the  Government/ '  31 
U.S.C.  1108(e)  (1988).  Also  Congress  has  selectively  required  simul- 
taneous or  unaltered  submission  of  budget  requests  and  legislative 
proposals  and  comments  that  limit  review  by  OMB  of  budget  re- 
quests, legislative  proposals,  review  of  proposed  agency  rules,  and 
other  required  reports  and  documents.  Thus,  since  1973,  Congress 
has  mandated  that  the  budget  requests  of  the  U.S.  Postal  Service, 
see  Act  of  June  30,  1974,  Pub.  L.  No.  93-328,  23,  88  Stat.  287  (codi- 
fied at  39  U.S.C.  2009  (1982)),  and  the  U.S.  International  Trade 
Commission,  see  Trade  Act  of  1974,  Pub.  L.  No.  83-618,  175(a)(1),  88 
Stat,  1978  (1975)  (codified  at  19  U.S.C.  2232  (1976)),  be  submitted  to 
Congress  without  revision,  and  that  the  budget  requests  and  legis- 
lative proposals  of  other  agencies  be  submitted  concurrently  to 
OMB  and  the  Congress.15  Also,  Congress  has  exempted  the  Securi- 
ties and  Exchange  Commission,  Board  of  Governors  of  the  Federal 
Reserve  System,  Federal  Deposit  Insurance  Corporation,  Federal 
Home  Loan  Bank  Board,  and  the  National  Credit  Union  Adminis- 
tration from  OMB  clearance  of  their  legislative  proposals  and  com- 
ments. Act  of  Oct.  28,  1974,  Pub.  L.  No.  93-495,  111,  88  Stat.  1500 
(codified  at  12  U.S.C.  250  (1982)). 

OMB  also  has  been  precluded  from  imposing  E.O.  12291  review 
on  Agricultural  Marketing  orders  of  the  Department  of  Agriculture 
or  regulations  of  the  Bureau  of  Alcohol,  Tobacco  and  Firearms  of 
the  Treasury  Department.  Executive  Office  Appropriations  Act, 
1987,  as  included  in  Public  Laws  90-500  and  99-591,  section  101(m). 
OMB  may  review  reports  to  Congress  required  of  the  Secretary  of 
Health  and  Human  Services,  but  it  may  not  revise  them  or  delay 
their  timely  submissions.  42  U.S.C.  242(a)(3)  (1982).  Reports  and 
documents  required  by  Congress  of  the  Inspector  General  of  the 
Department  of  Energy  need  no  clearance  or  approval  beyond  the 
Secretary  of  Energy  or  Federal  Energy  Regulatory  Commission.  42 
U.S.C.  7138(f)  (1982).  And  no  clearance  is  required  for  reports  of  the 
Chief  Counsel  of  the  Office  of  Advocacy  of  the  Small  Business  Ad- 
ministration. 15  U.S.C.A.  634  (1989  Suppl.). 

Further,  when  Congress  concluded  in  1974  that  OMB  had  become 
a  political  instrument  of  the  President,  replacing  its  historical 
image  as  a  bipartisan,  neutral  technical  adviser  on  fiscal  and  orga- 
nizational matters,  it  acted  to  subject  the  Director  and  Deputy  Di- 
rector to  Senate  confirmation.  Pub.  L.  No.  93-250  (codified  at  31 
U.S.C.  502(a)-(b)  (1982)).  Perceived  overreaching  also  moved  Con- 
gress in  1973  to  deny  OMB  the  authority  it  had  under  the  Federal 


15  See,  e.g.,  Privacy  Act  of  1974,  Pub.  L.  No.  93-579,  S.  5(a)(5),  88  Stat.  1896  (reprinted  in  5 
U.S.C.  552a  App.,  at  318  (1976))  (Privacy  Protection  Study  Commission);  Commodity  Futures 
Trading  Commission  Act  of  1974,  Pub.  L.  No.  93-463,  101(a)(3),  88  Stat.  1389  (1974)  (codified  at  7 
U.S.C.  4a(hXD-(2)  (1982))  (Commodity  Futures  Trading  Commission);  Consumer  Product  Safety 
Act,  Pub.  L.  No.  92-573  27(k),  86  Stat.  1207  (1972)  (codified  at  15  U.S.C.  2076(k)  (1982))  (Consumer 
Product  Safety  Commission);  Hazardous  Materials  Transportation  Act,  Pub.  L.  No.  93-633, 
304(b)(7),  88  Stat.  2156  (1975)  (codified  at  49  U.S.C.  1903(b)(7)  (1982))  (National  Transportation 
Safety  Board);  Civil  Service  Reform  Act  of  1978,  Pub.  L.  No.  95-454,  202(a),  92  Stat.  1122  (codi- 
fied at  5  U.S.C.  1205(j)  (1982))  (Merit  Systems  Protection  Board);  Railroad  Revitalization  and 
Regulatory  Reform  Act  of  1976,  Pub.  L.  No.  94-210,  311,  90  Stat.  60  (codified  at  31  U.S.C  1108(f) 
(1982))  (Interstate  Commerce  Commission);  Department  of  Energy  Act,  Pub.  L.  No.  95-91,  401,  91 
Stat.  582  (codified  at  42  U.S.C.  7l7(j)  (1982))  (Federal  Energy  Regulatory  Commission);  AMTRAK 
Improvement  Act  of  1973,  Pub.  L.  No.  93-146,  12,  87  Stat.  553  (codified  at  45  U.S.C.  601(d)  (1976)) 
(National  Railroad  Passenger  Corporation);  Regional  Rail  Reorganization  Act  of  1973,  Pub.  L. 
No.  93-236,  2021,  87  Stat.  990  (codified  at  45  U.S.C.  712(f)  (1982))  (U.S.  Railway  Association). 
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Reports  Act  (the  predecessor  to  the  Paperwork  Act)  to  clear  infor- 
mation gathering  requests  of  independent  regulatory  agencies.  Pub. 
L.  No.  93-153,  Title  IV,  sec.  409  (codified  at  44  U.S.C.  3512  (1976)). 
The  veto  authority  was  restored  to  OMB  in  the  1980  Paperwork 
Act,  but  only  in  modified  form:  an  OMB  veto  may  now  be  overrid- 
den by  a  majority  vote  of  the  subject  commission.  44  U.S.C.  3507(e) 
(1982). 

Finally,  it  may  be  noted  that  Congress  has  directed  OMB  to 
proumlgate  rules  pursuant  to  the  public  participatory  procedures 
of  the  APA  under  the  Paperwork  Reduction  Act,  44  U.S.C.  3516 
(1988)  and  the  Privacy  Act.  5  U.S.C.  552a(f)  (1988),  and  to  make 
publicly  available  any  communications  from  or  to  OIRA  employees 
from  either  non-governmental  persons  or  agencies  respecting  a  pro- 
posed information  collection  request.  44  U.S.C.  3507(h)  (1988). 

The  most  recent  pronouncements  of  the  Supreme  Court  respect- 
ing Congress'  authority  to  structure  the  administrative  bureaucra- 
cy support  the  constitutional  validity  of  the  public  disclosure  and 
accountability  provisions  proposed  under  S.  1942  against  any  claim 
of  encroachment  on  or  interference  with  the  President's  ability  to 
carry  out  his  constitutional  functions.  Under  the  Court's  decisions 
in  Morrison  v.  Olson,  supra,  and  Mistretta  v.  United  States,  supra, 
the  burden  is  now  on  the  executive  to  demonstrate  that  the  com- 
plained of  congressional  action  has  either  reassigned  one  of  his 
core  functions  to  another  branch  or  is  an  exercise  of  the  function 
by  Congress  itself.  Proof  of  encroachment  or  aggrandizement,  nor- 
mally shown  as  an  incursion  on  a  textually  committed  power,  ends 
the  inquiry  without  more.  But  if  the  matter  involves  the  congres- 
sional ordering  of  arrangements  between  agencies  of  shared  re- 
sponsibility, the  Executive  must  demonstrate  that  the  challenged 
arrangement,  first,  prevents  him  from  carrying  out  his  constitu- 
tionally assigned  functions  and  then,  if  it  does,  that  the  congres- 
sional action  is  not  justified  by  an  overriding  need  to  accomplish 
some  legitimate  legislative  goal. 

Application  of  this  standard  to  the  imposition  on  any  executive 
branch  regulatory  review  scheme  of  the  proposed  disclosure  and  ac- 
countability requirements  of  S.  1942  would  thus  raise  no  constitu- 
tional doubts  as  to  its  validity.  Thee  can  be  no  question  of  congres- 
sional ' 'aggrandizement"  of  executive  powers  or  functions.  Congress 
has  retained  for  itself  no  powers  of  supervision  or  control  over  the 
regulatory  review  activities  of  the  OMB  Director.  OIRA  Adminis- 
trator, Council,  or  other  regulatory  review  entity. 

Moreover,  the  regulatory  review  procedures  do  not  undermine 
the  powers  of  the  Executive  branch  or  disrupt  the  balance  between 
the  coordinate  branches  by  preventing  the  Executive  branch  from 
accomplishing  its  constitutionally  assigned  duties.  The  President's 
ability  to  communicate  with  and  influence  executive  departments 
and  agencies,  either  directly  or  through  regulatory  review  entities, 
is  in  no  measure  significantly  diminished.  His  authority  to  dismiss 
at  will  all  agency  officers  covered  by  E.O.  12291  is  unaffected. 

Establishing  and  maintaining  up-to-date  and  accurate  dockets 
will  certainly  add  to  OMB's  administrative  burden,  but  the  Com- 
mittee is  aware  of  no  pertinent  case  precedent  in  which  such  a 
burden  has  been  deemed  to  have  constitutional  significance.  In  any 
event,  the  rather  substantial  record  of  abuse  of  regulatory  review 
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that  has  been  established  is  evidence  of  Congress'  overriding  need 
to  accomplish  the  legitimate  goal  of  safeguarding  the  fairness  and 
integrity  of  agency  decision-making  through  the  informal  rulemak- 
ing process. 

Nonetheless,  in  an  effort  to  be  extremely  sensitive  to  concerns 
that  disclosure  might  in  practice  compromise  deliberations  at  the 
highest  levels  of  government,  the  Committee  has  in  section  8  of  S. 
1942,  exempted  oral  communications  with  the  President,  Vice 
President,  Director  of  OMB,  and  heads  of  Cabinet  agencies.  With 
this  exemption,  the  Committee  is  confident  that  the  general  princi- 
ple of  executive  privilege  would  not  be  interpreted  to  demand  fur- 
ther protections  than  that  allowed  under  the  bill.  See  testimony  of 
legal  scholars,  notes  12  &  14,  supra. 

With  regard  specifically  to  the  Council  on  Competitiveness,  the 
already  discussed  Federal  court  decision  in  Meyer  v.  Bush,  supra, 
recommends  to  the  Committee  that  as  a  matter  of  current  law, 
that  is,  under  the  requirements  of  the  Freedom  of  Information  Act 
(FOIA),  and  as  a  matter  of  policy,  as  enunciated  through  the  enact- 
ment of  S.  1942,  there  is  no  infirmity  in  the  requirement  that  the 
procedures  of  S.  1942  be  applied  to  the  Council  or  any  other  regula- 
tory review  entity  established  by  the  President. 

With  this  review  of  the  principles  and  requirements  of  APA  in- 
formal rulemaking,  the  record  of  OMB  and  Council  on  Competitive- 
ness regulatory  review,  the  oversight  and  legislative  record  of  the 
Committee,  and  related  matters,  the  Committee  is  convinced  that 
the  record  before  the  Committee  clearly  demonstrates  the  signifi- 
cant impact  of  regulatory  review  on  the  principles  of  APA  rule- 
making and  specific  regulatory  proposals,  the  need  to  establish  a 
procedural  framework  for  any  regulatory  review  process  estab- 
lished by  the  President,  and  the  basis  for  the  public  disclosure  and 
related  accountability  requirements  set  forth  in  S.  1942. 

Publicly  accountable  decision-making  is  the  hallmark  of  our  de- 
moncracy.  Given  the  centrality  of  the  regulatory  process  in  the 
modern  Federal  government,  and  the  increasingly  critical  role  of 
regulatory  review  within  that  process,  it  is  imperative  that  Con- 
gress impose  reasonable  time  limits  on  and  require  disclosure  of 
those  telling  stages  in  the  development  of  administrative  decisions 
that  flesh  out  and  give  meaningful  life  to  the  broad  policy  man- 
dates enacted  by  Congress  and  signed  into  law  by  the  President. 

III.  SECTION-BY-SECTION  ANALYSIS 

Sec.  1.  Short  title 

The  name  of  the  legislation  is  the  "Regulatory  Review  Sunshine 
Act."  This  title  reflects  the  legislation's  basic  purpose  of  opening 
up  regulatory  review  to  ensure  that  the  Federal  rulemaking  proc- 
ess be  open,  fair,  and  balanced,  and  fully  consistent  with  the  letter 
and  spirit  of  the  Administrative  Procedure  Act  (5  U.S.C.  551,  et 
seq.). 

This  purpose  reflects  the  longstanding  and  continuing  congres- 
sional commitment  to  preserve  and  protect  public  participation  and 
government  accountability  as  government  processes  change  and  de- 
velop. See,  the  Federal  Register  Act  (44  U.S.C.  301),  the  Freedom  of 
Information  Act  (5  U.S.C.  552),  the  Government  in  the  Sunshine 
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Act  (5  U.S.C.  552b),  and  the  Federal  Advisory  Committee  Act  (5 
U.S.C.  App.). 

Sec.  2.  Definitions 

The  definitions  are  drawn  broadly  to  cover  any  regulatory  review 
process  created  by  the  President,  such  as  that  presently  operated 
by  OMB's  Office  of  Information  and  Regulatory  Affairs  (OIRA),  and 
the  President's  Council  on  Competitiveness.  The  descriptive  terms 
used  in  the  definitions  should  not  be  construed  to  authorize  any 
such  activity,  but  rather  to  set  forth  the  inclusive  nature  of  the  leg- 
islation and  the  intention  to  cover  regulatory  review,  whether  it  is 
referred  to  as  "executive  branch  regulatory  review,"  ' 'presidential 
regulatory  review"  or  under  some  other  special  title  or  description. 

"Agency"  is  defined  to  include  all  executive  branch  entities,  that 
is  any  executive  branch  agency,  department,  office,  or  other  estab- 
lishment in  the  executive  branch  (including  the  Executive  Office  of 
the  President),  or  any  independent  regulatory  agency.  5  U.S.C. 
551(1);  5  U.S.C.  552(f). 

"Regulatory  review"  is  broadly  defined  to  include  any  review  of 
agency  rulemaking  that  is  conducted  pursuant  to  the  direction  of 
the  President  or  his  designee.  Given  the  development  and  pre- 
sumed continued  use  of  a  centralized  process  for  the  review  of  exec- 
utive branch  regulatory  decisions,  the  term  is  not  meant  to  apply 
to  ad  hoc  or  informal  review  or  to  intra-agency  review.  It  is  meant 
to  apply  to  any  ongoing,  organized  or  systematic  inter-agency  proc- 
ess of  presidential  regulatory  review. 

"Reviewing  entity"  is  defined  to  include  any  agency,  as  defined 
in  the  section,  or  any  other  executive  branch  office  or  entity  cre- 
ated by  the  President  which  undertakes  or  participates  in  regula- 
tory review  as  the  reviewer  of  any  agency  rulemaking  activity. 
This  would  include,  but  not  be  limited  to,  OMB,  OMB's  Office  of 
Information  and  Regulatory  Affairs  (OIRA),  the  Council  on  Com- 
petitiveness, and  any  working  group  of  the  Council. 

"Review  action"  means  any  review  decision  made  by  a  reviewing 
entity.  This  includes  not  just  final  review  decisions,  but  any  deci- 
sion, recommendation,  comment,  suggestion,  or  direction  that  the 
reviewing  entity  makes  and  is  in  any  way  communicated  to  the 
rulemaking  agency. 

"Rulemaking  activity"  is  broadly  defined  to  include  any  activity 
involved  in  or  that  does,  will  or  might  lead  to  rulemaking,  as  de- 
fined in  the  Administrative  Procedure  Act  (5  U.S.C.  551(5)).  This 
definition  is  necessarily  broader  than  the  APA  definition  of  "rule- 
making," because  through  the  course  of  the  development  of  regula- 
tory review,  it  has  become  clear  that  agency  actions  that  might  in 
some  way  contribute  to,  affect,  or  lead  to  rulemaking  decisions 
have  been  explicitly  included  in  review.  See  for  example,  the  OMB 
definition  of  pre-rulemaking  activity  in  OMB  Bulletion  No.  85-9 
(January  10,  1985),  and  the  March  22,  1991,  Memorandum  for 
Heads  of  Executive  Departments  and  Agencies  from  the  Vice  Presi- 
dent regarding  the  scope  of  the  regulatory  review  process. 

Sec.  3.  Disclosure  by  a  reviewing  entity 

In  order  to  insure  fair  and  equal  public  participation  in  Federal 
regulatory  decisions,  a  reviewing  entity  is  required  to  create  proce- 
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dures  for  making  the  following  information  available  to  the  public: 
All  written  communications  between  the  reviewing  entity  and  the 
rulemaking  agency  or  any  non-governmental  party;  a  summary  of 
substantive  oral  communications  between  the  reviewing  entity  and 
the  rulemaking  agency  or  any  non-governmental  party;  a  written 
explanation  of  any  significant  review  action  (as  required  under  sec- 
tion 4);  notice  of  any  extension  of  regulatory  review;  and  register  of 
rulemaking  activities  under  review. 

A  reviewing  entity  must  place  this  information  in  a  public  read- 
ing room  within  a  week  of  the  information's  creation  or  receipt  by 
the  reviewing  entity.  To  ensure  that  public  requests  for  such  infor- 
mation (especially  from  people  unable  to  visit  the  reading  room) 
are  acted  on  in  a  timely  and  responsive  fashion,  the  section  also 
requires  that  a  reviewing  entity  provide  public  access  to  the  infor- 
mation as  required  by  the  Freedom  of  Information  Act. 

Sec.  4-  Disclosure  to  a  rulemaking  agency  by  a  reviewing  entity 

The  counterpart  to  public  disclosure  of  regulatory  review  infor- 
mation is  disclosure  to  the  rulemaking  agency  to  insure  full  and 
complete  consideration  of  all  information  relevant  to  a  rulemaking 
decision.  Accordingly,  a  reviewing  entity  is  required  to  provide  the 
rulemaking  agency:  Copies  of  all  substantive  written  communica- 
tions with  any  non-governmental  party;  a  description  of  oral  com- 
munications with  any  non-governmental  party  and  an  invitation  to 
attend  meetings  with  any  non-governmental  party;  and  an  explana- 
tion of  significant  review  actions. 

The  requirement  for  an  explanation  of  any  *  'significant  review 
action"  reflects  the  Committee's  determination  that  while  all 
review  actions  should  be  disclosed,  only  those  that  are  "significant" 
need  be  explained. 

By  "significant,"  the  Committee  means  any  substantive  review 
action  that  affects  or  relates  to  the  content  of  an  agency  rulemak- 
ing activity.  It  does  not  include:  stylistic,  clerical,  or  grammatical 
matters;  simple  descriptions  of  a  rulemaking  activity;  or  status  re- 
ports. It  does  include,  but  is  not  limited  to:  modifications  of  agency 
cost/benefit  analyses;  suggested  changes  to  or  criticisms  of  a  rule- 
making activity;  assessments  of  the  impact  of  a  rulemaking  activi- 
ty; or  suggestions  about  or  criticisms  of  a  milestone,  schedule,  or 
date  for  undertaking  a  rulemaking  activity. 

By  "explanation,"  the  Committee  means  a  description  that 
should  include,  but  is  not  limited  to  a  discussion  of  the  ways  in 
which  tho  review  action  might  lead  to  a  provision  or  proposal  dif- 
ferent from  that  proposed  by  the  rulemaking  agency;  the  analyti- 
cal, scientific,  technical,  or  statistical  reasons  for  the  review  action; 
and  the  basis  for  and  findings  of  the  review  action  in  relation  to 
the  statutory  mission  underlying  the  proposed  rulemaking  action. 

Sec.  5.  Public  disclosure  by  a  rulemaking  agency 

To  insure  proper  consideration  of  all  relevant  information  and 
the  compilation  of  a  full  and  complete  rulemaking  record  that  can 
be  reviewed  by  both  the  public  the  courts,  rulemaking  agencies  are 
required  to  place  materials  received  from  a  reviewing  entity  in  the 
rulemaking  record,  and  to  explain  in  all  rulemaking  notices  any 
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significant  change  made  to  the  rule  as  a  result  of  regulatory 
review. 

The  requirement  for  explanation  of  significant  changes  made  to 
rules  as  a  result  of  regulatory  review  follows  upon  the  requirement 
in  section  4  that  a  reviewing  entity  explain  any  "significant  review 
action."  In  so  far  as  all  rulemaking  decisions  rest  with  that  agency 
or  official  to  whom  the  discretion  to  make  a  rulemaking  decision 
has  been  lawfully  granted  and  flow  from  the  agency's  underlying 
statutory  mission,  in  the  final  analysis  the  impact  of  any  signifi- 
cant review  action  on  a  rulemaking  activity  must  be  reflected  in 
the  considered  reflection  and  explanation  of  the  rulemaking 
agency.  If  the  rulemaking  agency  cannot  fully  explain  and  justify 
the  reason  for  any  significant  change  made  to  a  rule  on  the  basis  of 
or  as  a  consequence  of  regulatory  review,  then  the  fundamental 
APA  requirements  of  basing  rulemaking  decisions  on  a  rational 
record  are  denied. 

Sec.  6.  Time  limits  for  review 

To  insure  that  whatever  review  may  take  place  does  not  create 
undue  delay  in  rulemaking,  regulatory  review  should,  as  a  general 
matter,  be  concluded  within  60  days.  Two  exceptions,  however,  are 
granted  subject  to  notice  given  to  the  rulemaking  agency.  The 
Committee  believes  that  whatever  additional  delay  is  caused  by 
such  extensions  will  be  mitigated  by  the  required  notice  and  expla- 
nations given  to  the  rulemaking  agency  and  then  to  the  public. 

The  first  extension  is  for  30  days.  The  reviewing  entity  may  take 
this  additional  time,  subject  to  giving  an  explanation  of  good  cause 
to  the  rulemaking  agency,  about  which  the  agency  must  then  give 
public  notice.  The  second  extension  is  reserved  for  the  President.  If 
the  President,  or  someone  designated  by  the  President  on  a  specific 
case  by  case  basis,  reviews  an  issue  arising  out  of  the  review  of  a 
rulemaking  activity  that  requires  additional  time  for  resolution, 
the  review  time  limit  of  90  days  may  be  extended.  While  no  specific 
deadline  is  given,  the  issue  in  dispute  shall  be  resolved  as  promptly 
as  practicable.  Moreover,  the  communications  and  review  actions 
that  arise  from  the  extended  review  are  covered  by  the  other  sec- 
tions of  the  Act. 

Sec.  7.  Public  accounting  of  regulatory  review 

To  facilitate  public  understanding  of  regulatory  review  and  par- 
ticipation in  rulemaking,  the  Office  of  Management  and  Budget 
(OMB)  is  required  to  prepare  and  make  available  to  the  public  a 
monthly  and  an  annual  accounting  of  the  regulatory  review  activi- 
ties of  all  reviewing  entities.  To  make  public  participation  mean- 
ingful, such  accounting  must  include  lists  of  all  rulemaking  activi- 
ties submitted  for  review,  under  review,  and  for  which  a  review 
action  was  taken  during  the  reporting  period. 

OMB  presently  prepares  similar  accountings  of  some  of  its  regu- 
latory review  actions.  The  Committee  believes  that  this  practice 
should  be  continued  and  that  one  accounting  process  be  used  to 
present  to  the  public  a  consolidated  picture  of  regulatory  review  in 
the  executive  branch. 

While  the  OMB  accountings  are  needed  as  a  consolidated  state- 
ment of  regulatory  review,  the  Committee  does  not  intend  to 
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burden  OMB  with  the  job  of  notifying  the  public  of  each  and  every 
rulemaking  activity  undergoing  review.  This  responsibility  belongs 
to  the  rulemaking  agencies.  Each  rulemaking  agency  shall  publish 
a  monthly  listing  in  the  Federal  Register  of  all  rulemaking  activi- 
ties undergoing  regulatory  review  during  the  preceding  month. 
These  listings  must  be  sufficiently  descriptive  in  order  to  give  the 
public  enough  information  to  judge  whether  they  wish  to  find  out 
more  about  the  rulemaking  activity  and  comment  on  it. 

Sec.  8.  Exclusions 

A  continuing  point  of  dispute  in  congressional  debate  on  the  sub- 
ject of  regulatory  review  has  been  the  extent  to  which  regulatory 
review  is  an  immediate  adjunct  of  the  President  or  is  an  operation- 
al part  of  the  rulemaking  process.  Given  the  record  of  regulatory 
review  available  to  the  Committee,  the  Committee  has  determined 
that  indeed  regulatory  review  is  an  operational  part  of  the  rule- 
making process  and  should  be  threated  accordingly.  Nonetheless, 
the  Committee  is  sensitive  to  the  practical  need  of  the  President 
and  his  top  officials  to  be  able  to  deliberate  freely  without  the 
worry  that  all  discussions  and  all  decisions  will  be  made  part  of  an 
agency  rulemaking  record.  The  Committee  is  also  well  aware  that 
as  a  practical  matter,  presidential  regulatory  review  is  in  the  vast 
majority  of  cases  a  staff  operated  process.  By  far  and  away  most  all 
regulatory  review  discussions  and  decisions  do  not  personally  in- 
volve the  President  or  his  top  officials. 

Accordingly,  the  Committee  believes  that  in  this  effort  to  craft 
an  initial  set  of  statutory  procedures  for  the  operation  of  any  presi- 
dentially  directed  regulatory  review  process,  it  would  be  best  to 
exempt  from  the  recordkeeping  and  disclosure  requirements  of  the 
Act  the  oral  communications  of  the  President,  the  Vice  President, 
and  the  heads  of  Cabinet  agencies,  specifically,  the  Administrator 
of  the  Environmental  Protection  Agency,  the  Director  of  the  Office 
of  Management  and  Budget,  and  the  heads  of  the  Executive  De- 
partments, as  defined  by  5  U.S.C.  101.  The  Committee  will  watch 
the  effect  of  this  exemption  closely. 

IV.  REGULATORY  IMPACT 

Pursuant  to  the  requirements  of  paragraph  11(b)  of  Rule  XXVI  of 
the  Standing  Rules  of  the  Senate,  the  Committee  has  considered 
the  regulatory  impact  of  S.  1942.  The  legislation  is  designed  to  im- 
prove the  internal  operations  of  the  Federal  government  in  order 
to  enhance  the  integrity  of  the  Federal  rulemaking  process  and 
will  have  no  adverse  impact  on  the  public: 

(1)  Regulatory  Impact— The  legislation  will  impose  no  regu- 
lations on  individuals,  consumers,  or  businesses; 

(2)  Economic  Impact — The  legislation  will  have  no  economic 
impact  on  individuals,  consumers,  or  businesses; 

(3)  Privacy  Impact— To  the  extent  individuals  communicate 
with  offices  or  officials  of  the  Federal  government  regarding 
rulemaking  activities,  those  communications  have  traditionally 
been  subject  to  public  disclosure  through  inclusion  in  agency 
rulemaking  records.  This  practice  has  been  supported  by  judi- 
cial opinions  discussing  the  harm  created  by  ex  parte  comma- 
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nications.  Accordingly,  the  legislation's  specific  requirements 
for  the  disclosure  of  such  communications  would  not  violate 
any  valid  expectation  of  personal  privacy;  and 

(4)  Paperwork  Impact— The  legislation  will  impose  no  paper- 
work burdens  on  anyone  outside  the  Federal  government. 

v.  COST  IMPACT 

In  compliance  with  paragraph  11(a)  of  rule  XXVI  of  the  Standing 
Rules  of  the  Senate,  the  Committee  was  provided  the  following  cost 
estimate  of  the  cost  of  S.  1942,  as  prepared  by  the  Congressional 
Budget  Office. 

U.S.  Congress, 
Congressional  Budget  Office, 
Washington,  DC,  February  24,  1992. 

Hon.  John  Glenn, 

Chairman,  Committee  on  Governmental  Affairs,  U.S.  Senate,  Wash- 
ington, DC. 

Dear  Mr.  Chairman:  The  Congressional  Budget  Office  has  re- 
viewed S.  1942,  the  Regulatory  Review  Sunshine  Act  of  1991,  as  or- 
dered reported  by  the  Senate  Committee  on  Governmental  Affairs 
on  November  22,  1991.  We  estimate  that  implementation  of  the  bill 
would  not  result  in  significant  additional  costs  to  the  federal  gov- 
ernment. Enactment  of  S.  1942  would  not  affect  direct  spending  or 
receipts.  Therefore,  pay-as-you-go  procedures  would  not  apply  to 
the  bill. 

S.  1942  would  require  any  executive  branch  agency  that  reviews 
rulemaking  activity  of  federal  agencies  to  provide  public  access  to 
information  concerning  its  review  processes.  In  addition,  the  bill 
would  limit  the  amount  of  time  such  reviewing  agencies  would 
have  to  complete  their  reviews.  The  impact  of  these  changes  would 
fall  largely  on  the  Office  of  Information  and  Regulatory  Affairs 
and  the  White  House  Council  on  Competitiveness.  The  Office  of 
Management  and  Budget  also  would  have  to  publish  a  monthly 
report  on  all  regulatory  review  activity  by  these  agencies.  Because 
these  agencies  already  collect  the  information  required  by  S.  1942, 
CBO  estimates  that  enactment  of  the  bill  would  not  result  in  signif- 
icant additional  costs. 

Enactment  of  this  legislation  would  not  affect  the  budgets  of 
state  or  local  governments. 

If  you  wish  further  details  on  this  estimate,  we  will  be  pleased  to 
provide  them.  The  CBO  staff  contact  is  James  Hearn,  who  can  be 
reached  at  226-2860. 
Sincerely, 

James  L.  Blum, 
(For  Robert  D.  Reischauer,  Director). 
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VI.  MINORITY  AND  ADDITIONAL  VIEWS 


MINORITY  VIEWS  OF  MESSRS  ROTH,  STEVENS  AND  SEYMOUR 

The  fundamental  issue  facing  the  federal  government  in  modern 
times  is  how  it  many  attain  its  legislated  goals  in  the  health, 
safety,  environmental,  civil  rights,  and  other  areas  in  a  manner 
least  harmful  to  our  nation's  competitiveness,  employment,  produc- 
tivity and  economic  growth.  If  the  government  is  ever  to  achieve 
this  objective,  a  serious  effort  must  be  made  to  manage  the  many 
regulations  through  which  legislated  goals  are  executed.  Within 
our  framework  of  government,  only  the  President  is  in  a  position  to 
review  the  many  regulations  of  many  agencies  of  government  to 
make  sure  they  are  effective,  efficient,  and  rational.  Only  someone 
at  the  top  of  the  executive  hierachy  is  able  to  assess  to  total  impact 
of  regulations  drafted  by  the  various  agencies. 

It  seems  incredible  that  so  fundamental  a  managerial  need  has 
not  been  addressed  by  Congress.  There  exists  no  statutory  authori- 
zation of  regulatory  review.  The  reported  bill  is  not  that  statutory 
authorization.  But  it  ought  to  be. 

The  majority  treats  the  concept  of  regulatory  review  with  consid- 
erable schizophrenia.  It  cannot  deny  the  compelling  need  and 
promise  of  regulatory  review.  But  it  cannot  happily  accept  that 
over  the  last  decade  the  formulation  and  execution  of  regulatory 
review  policies  have  rested  in  the  hands  of  Republican  Presidents. 
The  result  is  that  the  majority  of  the  committee  reporting  S.  1942 
seeks  to  condition  the  conduct  of  activity  that  it  refuses  to  author- 
ize. 

Today,  regulatory  review  is  performed  in  accordance  with  the 
Administrative  Procedure  Act  of  1946  (APA).  Should  any  regula- 
tory review  activity  violate  the  APA,  the  law  provides  a  judicial 
remedy.  The  APA  basically  requires  that  regulations  be  consistent 
with  their  statutory  framework  and  be  based  on,  or  supported  by 
the  record.  These  restrictions  and  the  standard  of  judicial  review  of 
their  application  are  quite  deferential  to  the  rule-making  process. 
This  means  that  there  is  very  often  a  wide  latitude  of  legally  ac- 
ceptable choices  in  formulating  a  regulation. 

It  is  within  such  parameters  of  discretion  that  regulatory  review 
takes  place.  The  formulation  of  regulations  is  a  role  assigned  to  ex- 
ecutive agencies  headed  by  members  of  the  President's  team.  In 
executing  the  laws,  the  chief  executive  has  his  own  policies  and 
agendas  which  he  advances  within  the  parameters  of  discretion 
permitted  by  law.  Members  of  his  team  run  the  plays  of  their  quar- 
terback. If  the  players  "know"  the  game  plan,  the  majority  appar- 
ently does  not  find  that  problematic.  But  if  the  players  are  remind- 
ed during  the  game,  the  majority  objects. 

The  majority  report  bemoans  at  length  that  Presidential  appoint- 
ees are  often  influenced  by  the  President  in  the  conduct  of  their 
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various  offices.  By  intimating  throughout  the  report  that  the  execu- 
tive branch,  whenever  it  formulates  regulations,  ought  to  act  like  a 
court,  it  is  able  to  suggest  with  horror  that  the  President  has  "a 
finger  on  the  scales"  and  exerts  "political  influence"  over  the  proc- 
ess. 

But  such  superintendence  is  not  a  wrong  but  a  constitutional 
duty.  The  President  is  responsible  and  accountable  for  the  actions 
of  his  team.  If  a  President  may  be  impeached  for  failure  to  superin- 
tend subordinates,  as  the  House  Judiciary  Committee  concluded  in 
1974,  then  he  should  not  be  chastised  for  doing  his  duty. 

The  crux  of  the  criticism  stems  from  the  fact  that  the  duty  "to 
take  care  that  laws  be  faithfully  executed"  enjoined  by  Article  II  of 
the  Constitution  can  be  fulfilled,  at  any  one  time  by  adopting  any 
of  many  policy  options.  One  might  suspect  that  the  real  problem  is 
not  an  abstract  concern  that  over  the  last  decade  Presidents  have 
influenced  their  subordinates  but  that,  in  fact,  both  Republican 
Presidents  in  the  last  decade  influenced  their  Republican  subordi- 
nates to  pursue  Republican  positions  and  priorities.  If  that  is  true, 
then  S.  1942  addresses  a  non-problem. 

The  majority  report  argues  that  S.  1942  is  needed  for  three  rea- 
sons: first,  to  assure  accountability  in  the  rule-making  process; 
second,  to  protect  democratic  access,  or  openness,  in  the  system; 
and,  third,  to  safeguard  the  integrity  of  judicial  review.  However, 
on  examination.  S.  1942  does  not  fulfill  those  goals. 

First,  both  the  purpose  and  the  effect  of  regulatory  review  is  to 
assure  accountability.  The  President  is  accountable  to  the  elector- 
ate. The  people  hold  the  President  and  his  team  accountable  for 
how  well  or  how  poorly  the  government  is  managed.  Regulatory 
review  is  the  link  between  the  politically  unaccountable  bureaucra- 
cy, whose  regulations  are  having  a  tremendous  impact  on  Ameri- 
can life,  and  a  politically  accountable  overseer. 

The  President  should  be  held  accountable  for  the  impact  of  regu- 
lation. Yet  if  he  is  to  be  held  accountable,  he  should  have  the  statu- 
tory power  to  veto  bad  regulations.  Today,  he  does  not  have  such 
power.  Legislation  like  S.  2172  would  grant  such  power.  Today,  the 
President  can  only  chat  with  his  subordinates  with  a  view  to  influ- 
encing results  for  which  he  is  accountable.  S.  1942  is  an  attempt  to 
undercut  the  President's  current  efforts  to  make  our  republican 
form  of  government — the  Constitution's  system  of  accountability — 
work. 

Regulators  are  not  judges.  Regulators  choose  among  a  broad 
range  of  policy  options  which,  is  turn,  have  a  broad  range  of  effects 
on  the  nation.  Regulators  exercise  discretion.  They  make  policy. 
Judges  explain  the  law — which  is  policy  that  is  already  there, 
before  them,  policy  that  has  already  been  created  by  politically  ac- 
countable representatives.  Accountability  for  judges  occurs  when 
they  perform  their  role  of  effectuating  the  will  of  the  accountable 
lawgiver.  Accountability  for  regulators  occurs  through  regulatory 
review. 

If  the  President  is  to  be  held  politically  accountable  for  the  re- 
sults of  regulation,  then  what  does  it  matter  which  members  of  his 
team  gave  advice?  Or  what  does  it  mater  which  members  of  the 
team  advised  which  way?  When  a  Senator  decides  to  vote  on  a  bill, 
what  does  it  matter  to  the  legislative  system  which  staff  members 
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of  the  Senator  advised  the  Senator  or  who  advised  which  way?  It  is 
the  decision  that  counts,  and  elected  officials  are  accountable  for 
theirs. 

However,  the  major  purpose  of  S.  1942  is  to  hold  the  President's 
subordinates  individually  accountable  as  well.  Whether  the  bill's 
purpose  is  described  as  "government  sunshine,"  disclosure,  or  ac- 
countability, the  majority  report  proceeds  on  the  principal  that  if 
some  of  this  is  good,  more  is  better,  as  if  there  were  no  competing 
values  of  privacy,  confidentially,  candor,  originality,  and  the  like. 
Consequently,  what  the  majority  fails  to  acknowledge  is  that  the 
disclosure  provisions  of  S.  1942  would  undermine  the  President's 
ability  to  review  regulations.  Quite  understandably,  for  this  reason 
Congress  has  never  before  by  statute  required  the  generalized  dis- 
closure of  advice  given  by  staff  employed  in  any  branch  of  govern- 
ment. The  Senate  clearly  could  not  function  under  such  a  require- 
ment. No  less  so  the  President. 

The  President,  the  Director  of  OMB,  and  cabinet  officers  all  re- 
quire the  best  advice  subordinates  have  to  offer.  Section  8  of  S. 
1942  makes  a  partial  concession  to  this  principle  but  apparently 
denies  its  validity  for  written  communications  with  anyone  in  the 
executive  branch  and  for  oral  communications  with  all  but  18 
members  of  the  President's  team.  The  majority  fails  to  understand 
that  it  is  simply  a  fact  of  human  nature  that  staff  advisors — wheth- 
er employed  by  the  judicial  branch,  the  executive  branch,  or  the 
legislation  branch — will  not  be  as  explorative  of  all  options  nor  as 
candid  in  making  recommendations  when  their  discussions  become 
a  matter  of  public  record.  This  is  equally  true  whether  the  legisla- 
tion focuses  on  exchanges  of  views  within  an  agency  or  between 
agencies.  The  ' 'accountability"  sought  by  S.  1942  would  undermine 
the  executive  branch  and,  in  turn,  the  political  accountability  of 
the  President  envisioned  in  Article  II  of  the  Constitution. 

The  second  argument  of  the  majority  report  is  that  S.  1942  is 
needed  to  protect  the  democratic  process,  that  is,  the  openness  of 
the  rule-making  system  to  input  from  interested  parties.  But  the 
provisions  of  S.  1942  would  tend  to  have  the  opposite  effect.  The 
input  from  interested  parties  would  be  diminished  both  in  its 
amount  and  its  candor  if  such  input  were  to  be  publicly  disclosed, 
for  reasons  similar  to  the  chilling  effect  of  public  disclosure  on  staff 
advice  noted  above. 

If  these  provisions  are  designed  to  reduce  access  rather  than  fa- 
cilitate openness,  the  majority  report  mischaracterizes  them.  In 
any  event,  those  who  may  view  with  alarm  the  effect  of  outside 
contacts  during  the  regulatory  review  process  should  bear  in  mind 
that  no  matter  what  happens  during  the  review  process,  the  final 
rule  must  be  supported  by  the  record  made  by  the  agency  and  fall 
within  the  parameters  of  statutory  authority. 

Should  new  information  come  to  light  on  which  a  revised  rule 
would  be  based,  the  new  information  must  be  made  part  of  the 
public  record;  otherwise,  the  revised  rule  would  not  be  supported 
by  the  record.  If  the  information  is  redundant,  failure  to  include  it 
again  is  of  no  consequence.  If  the  information  is  political,  political 
considerations  are  necessary  and  proper  in  a  system  of  political  ac- 
countability. At  the  most  the  reviewer  may  suggest  a  change,  and 
the  suggestion  must  fall  within  the  parameters  of  statutory  author- 
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ity  and  be  based  on  the  agency's — not  the  reviewer's — record. 
Therefore,  the  provisions  of  S.  1942,  which  chill  open  access  to  the 
reviewing  process  and  operate  to  preclude  new  information,  redun- 
dant information,  or  political  considerations,  are  ill-advised. 

The  third  argument  of  the  majority  report  is  that  S.  1942  is 
needed  to  safeguard  the  integrity  of  judicial  review.  But  judicial 
review  of  rule  making  is  alive  and  well.  The  agency's  rule,  its  ra- 
tionale, and  its  record  constitute  the  President's  position  as  a 
matter  of  law  and  government  alike.  Nothing  in  the  regulatory 
review  process  changes  that.  The  court  has  all  the  legally  relevant 
materials  before  it;  what  it  does  not  know  does  not  matter.  If  the 
President  were  to  instruct  an  agency  to  promulgate  a  rule,  the 
question  for  the  court  is  the  same  as  if  the  agency  acted  on  its  own. 
If  the  President  was  encouraged  to  intervene  by  a  constituent  (he 
has  them,  too),  the  question  for  the  court  would  be  same  as  if  the 
agency  acted  on  its  own. 

If  the  majority  is  truly  concerned  about  the  failure  of  judicial 
review  extending  to  regulatory  review,  then  S.  1942  should  author- 
ize regulatory  review  to  have  legal  effect  so  that  there  would  be 
some  basis  for  the  courts  to  act.  But  S.  1942  does  not  accord  regula- 
tory review  any  legal  effect. 

Instead,  it  requires  that  a  record  be  made  of  discussions  and  con- 
tacts, the  relevance  of  which  remains  unchanged  from  current  law. 
Under  S.  1942,  whether  the  President  through  his  staff  has  contact- 
ed an  agency  will  not  change  what  the  court  would  decide  under 
current  law.  However,  under  S.  1942,  the  failure  to  record  that  con- 
tact is  a  wrong  that  must  be  righted.  In  the  absence  of  any  express 
remedy  for  such  wrong  in  S.  1942,  the  only  possible  remedy  imagi- 
nable is  that  courts  will  deny  validity  to  valid  rules,  just  as  the 
courts  enforce  the  Fourth  Amendment  through  the  exclusionary 
rule. 

While  criminals  will  not  be  set  free  under  S.  1942  because  the 
constable  has  blundered,  the  result  may  be  worse.  Life-saving  regu- 
lations in  the  health  or  safety  areas  may  be  denied  effect  because 
S.  1942  has  been  violated.  Thus  S.  1942  is  caught  up  in  a  dilem- 
ma— does  the  court  enforce  the  law  at  the  risk  of  losing  lives  or 
does  it  not? 

The  ideal  solution  has  apparently  been  rejected  by  the  majority, 
that  is  to  authorize  regulatory  review  by  statute  so  that  judicial 
review  is  extended  in  a  beneficial  and  meaningful  way.  If  the  re- 
viewers of  regulations  were  granted  a  statutory  authorization  to 
review  draft  regulations  to  achieve  certain  purposes  (e.g.  avoiding 
unnecessary  costs  to  society,  protecting  our  competitiveness,  foster- 
ing full  employment,  etc.)  by  applying  certain  standards  to  draft 
regulations,  then  the  APA  would  by  its  own  terms  extend  to  regu- 
latory review,  and  the  integrity  of  the  APA  would  be  fully  protect- 
ed. Appropriate  disclosure  concerns  ideally  might  be  covered  by  in- 
ternal executive-branch  regulations  that  would  not  be  judicially  re- 
viewable but  would,  or  course,  be  subject  to  legislative  oversight. 

In  sum,  judicial  review  after  the  enactment  of  S.  1942  may  be 
fraught  with  dire  consequences.  Meaningful  judicial  review  of  regu- 
latory review  will  occur  only  when  regulatory  review  is  statutorily 
authorized.  Absent  such  statutory  authorization  and  standards  for 
review,  there  is  nothing  in  S.  1942  that  changes  the  methodology  of 
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formulating  regulations  as  a  matter  of  law.  However,  valid  regula- 
tions might  be  vitiated  for  failure  to  comply  with  any  of  the  disclo- 
sure requirements  of  S.  1942. 

Therefore,  S.  1942  does  not  fulfill  the  goals  articulated  in  the  ma- 
jority report. 

Even  at  the  end  of  our  second  century  there  are  lots  of  rough 
edges  and  lumps  in  our  government.  The  Constitution  established 
fundamental  principles  of  government  not  a  perfected  government. 
Each  succeeding  generation  has  labored  to  perfect  that  govern- 
ment, to  harmonize  its  parts,  to  make  it  work  for  the  people.  The 
agencies  of  government  have  grown,  developed  their  own  constitu- 
encies, and  sought  to  implement  their  diverse  agendas.  But  the 
complexities  of  our  government  and  of  our  problems  have  caused 
these  agendas  to  clash. 

Thus,  the  inauguration  and  development  of  regulatory  review 
over  the  last  two  decades  is  not  a  nefarious  Republican  conspiracy, 
as  some  would  suggest,  but  rather  a  necessary  control  mechanism 
to  harness  and  harmonize  the  growth  of  the  administrative  state. 
Succeeding  Presidents,  including  one  Democrat,  have  merely  acted 
to  effectuate  the  promise  of  Hamilton  in  Number  82  of  the  Federal- 
ist Papers  that  "Tis  time  only  that  can  mature  and  perfect  so  com- 
pound a  system,  can  liquidate  the  meaning  of  all  the  parts,  and  can 
adjust  them  to  each  other  in  a  harmonious  and  consistent 
WHOLE."  Regulatory  review  is  a  significant  advance  in  Hamilton's 
promised  evolution.  It  is  our  generation's  attempt  to  establish  har- 
mony and  consistency  in  the  making  of  government  regulations.  S. 
1942,  in  this  historical  perspective,  stands  as  a  roadblock  to  that 
evolution. 

This  Committee,  with  its  expertise  in  the  proper  management  of 
government,  ought  to  understand  that  better  than  most  observers. 
However,  a  majority  of  the  committee  has  opted  not  to  help  carry 
forward  the  process  of  regulatory  review,  on  which  the  future  well- 
being  of  the  nation  depends  in  no  small  part,  but  rather  to  under- 
mine the  better  management  of  our  government. 

While  every  Member  of  this  body  is  undoubtedly  concerned  how, 
as  a  nation  we  might  achieve  our  aspirations  of  better  health,  more 
safety,  a  clean  environment,  or  a  color-blind  society  without  harm- 
ing our  competitiveness,  employment  productivity,  or  economic 
growth,  it  is  extremely  disappointing  that  the  majority  has  sought 
to  be  more  partisan  than  productive.  These  are  concerns  that 
should  unite  us  as  patriots,  not  divide  us  as  partisans. 

The  majority  is  reporting  a  bill  that  no  chief  executive— Republi- 
can, Democrat,  Federalist,  or  Whig — could  ever  accept.  The  incum- 
bent President,  to  protect  the  office  for  himself  and  his  successors, 
will  veto  this  legislation  should  it  reach  his  desk.  The  Committee 
has  been  informed  of  that.  The  attached  letter  from  the  Adminis- 
tration details  its  objections  to  this  legislation  (see  Appendix  I). 

The  legislation  being  reported  was  rammed  through  committee 
in  the  hectic,  closing  days  of  the  first  Session  only  15  days  after  its 
introduction.  Most  of  the  hearings  cited  by  the  majority  in  "sup- 
port" of  the  bill  were  held  before  the  bill  was  drafted.  There  was 
no  discussion  of  the  fundamental  issues  of  concern  to  the  American 
people,  such  as  competitiveness  and  employment,  which  are  ad- 
dressed by  regulatory  review.  There  was  no  discussion  of  how  this 
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legislation  applies  not  only  to  OMB  and  the  Council  on  Competi- 
tiveness but  to  every  other  organ  of  the  executive  branch  that 
thinks  about  or  talks  about  or  writes  about  " regulatory  policy  that 
affects  the  public/ '  There  was  no  discussion  of  what  it  will  mean  to 
the  operation  of  the  executive  branch  to  have  every  discussion  or 
contact  of  those  overseeing  such  activity  made  publicly  available 
within  five  days.  There  was  no  discussion  of  how  this  will  affect  the 
formulation  of  the  budget.  There  was  no  discussion  of  how  this  will 
impact  on"grant  and  loan  procedures/'  which  are  expressly  includ- 
ed. There  was  no  discussion  of  how  this  will  burden  the  procure- 
ment process,  particularly  at  the  Defense  Department. 

If  this  effort  were  a  sincere  effort  to  legislate  a  solution  to  our 
problems,  these  questions  would  have  been  addressed.  But  the 
Committee  is  ultimately  protected  from  irresponsibility  of  the 
promise  (not  the  threat)  of  a  veto.  If  this  bill  is  sure  to  die,  then  its 
details,  let  alone  its  major  provisions,  matter  little  to  the  majority. 

What  appears  to  matter  most  is  appearances  and  perceptions. 
The  majority  hopes  to  appear  to  advance  the  course  of  accountabil- 
ity in  the  executive  branch  with  legislation  which  would  in  fact, 
sabotage  that  goal.  When  the  Administration  defends,  as  it  must, 
the  cause  of  workable  government,  the  majority  can  respond  with 
charges  of  "secrecy"  and  "stealth."  The  central  purpose  of  S.  1942 
is  to  make  the  majority  "look  good"  and  the  Administration  "look 
bad."  The  majority  hopes  that  the  people  will  never,  never  catch 
on.  But,  then,  why  are  the  people  so  disgusted  with  this  institu- 
tion? Perhaps,  they  are  tired  of  political  posturing  and  yearn  for 
substance. 

The  promise  of  regulatory  review  needs  to  be  fulfilled  not  frus- 
trated. If  the  majority  should  decide  to  address  this  complex  and 
important  issue  on  substantive  terms,  the  minority  is  waiting. 
There  is  still  time. 

William  V.  Roth,  Jr. 

I  concur  with  minority  views  on  S.  1942. 

Ted  Stevens. 
John  Seymour. 


ADDITIONAL  VIEWS  OF  MESSRS.  RUDMAN  AND  COHEN 


S.  1942  would  prescribe  disclosure  requirements  for  any  entity  in 
the  executive  branch  which  exercises  review  authority  over  federal 
agency  rulemaking.  This  issue  is  not  new;  in  fact,  S.  1942  is  the 
latest  attempt  to  grapple  with  a  difficult  and  controversial  issue  in- 
volving matters  of  executive  privilege,  public  accountability,  and 
the  efficacy  of  the  rulemaking  process.  Senator  Rudman  voted  to 
report  S.  1942  because  this  Committee  has  a  history  of  bi-partisan 
cooperation  in  this  area,  and  wished  to  perpetuate  that  tradition. 
Having  said  that,  however,  we  have  serious  reservations  over  the 
substance  of  S.  1942  which,  if  left  unaddressed,  would  compel  our 
opposition  to  the  legislation  on  the  Senate  floor. 

At  the  outset,  it  is  important  to  inject  some  much-needed  per- 
spective in  this  debate.  Despite  the  voluminous  information  cited  in 
this  report  charging  a  history  of  Administration  abuse  in  the  regu- 
latory review  process,  it  is  no  secret  that  this  bill  is  aimed  at  the 
relatively  recent  and  narrow  activities  of  one  body — the  Council  on 
Competitiveness.  This  intent  was  best  summed  up  by  a  sponsor  of 
the  bill,  Senator  Levin,  who  stated  to  OMB  Director  Darman,  "our 
difference  is  not  with  you  on  this  one.  Our  difference  is  with  the 
Vice  President  and  the  Council  on  Competitiveness".1 

The  primary  charge  levelled  by  this  report  is  that  the  White 
House,  through  the  Council,  is  usurping  congressional  authority 
delegated  to  agencies  and  is  acting  in  contravention  to  the  princi- 
ples of  the  Administrative  Procedures  Act  (APA).  However,  no  evi- 
dence is  presented  to  support  this  contention.  The  APA  provides 
that  the  agency  head  has  ultimate  responsibility  for  the  issuance  of 
a  final  rule,  that  the  rule  must  be  based  on  the  factual  record,  and 
that  those  who  question  a  rule's  foundation  on  these  factors  may 
seek  redress  through  the  courts.  In  no  instance  does  the  report 
offer  evidence  that  any  of  the  Council's  activities  violate  these  vital 
percepts. 

Furthermore,  the  report  fails  to  acknowledge  the  real  improve- 
ments made  in  accountability  in  the  regulatory  process  since  1986, 
when  the  Reagan  Administration  and  representatives  of  this  Com- 
mittee, including  Senator  Rudman,  established  an  agreement  gov- 
erning disclosure  procedures.  According  to  OMB  Director  Darman, 
"I  believe  you  would  find  *  *  *  that  I  not  only  pledged  that  as 
OMB  Director,  we  would  honor  [the  1986  agreement],  but  I  have 
lived  up  to  that.  And  we  have  honored  those  in  these  three  years 
that  I  have  been  head  of  OMB".2  The  report  offers  nothing  to  chal- 
lenge this.  In  this  light,  it  is  apparent  that  what  we  are  dealing 
with  here  is  a  dispute  of  a  mainly  political  nature. 


1  Hearing,  "Government  Management  and  Budget",  Senate  Committee  on  Governmental  Af- 
fairs, February  5,  1992. 

2  Ibid. 
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PROBLEMS  WITH  S.  1942 

There  are  basically  three  major  flaws  in  regard  to  S.  1942:  (1)  it 
would  impose  an  unworkable  and  probably  unconstitutional  in- 
fringement on  the  White  House's  deliberative  privileges;  (2)  it  will 
not  solve  the  major  problem  it  is  purported  to  redress,  namely  an 
alleged  lack  of  accountability  in  the  rulemaking  process;  and  (3)  it 
may  have  serious  unintended  consequences  which  may  do  violence 
to  the  very  principles  of  public  accountability  it  seeks  to  protect. 

S.  1942  IS  UNWORKABLE 

It  is  not  our  intent  to  argue  the  question  of  S.  1942's  constitution- 
ality. While  we  believe  the  invasive  requirements  of  the  bill  (the 
contemporaneous  disclosure  of  all  written  and  most  oral  communi- 
cations exchanged  within  the  executive  branch  regarding  a  rule- 
making) are  sufficient  grounds  for  a  veto,  a  debate  here  over  this 
point  is  not  necessary.  The  Committee  report  acknowledges,  with- 
out conceding  on  the  constitutional  question,  the  executive's  right 
to  deliberative  insulation,  even  while  stripping  it  away.  The  report 
states  "(t)he  Committee  is  sensitive  to  the  practical  need  of  the 
President  and  his  top  officials  to  be  able  to  deliberate  freely  with- 
out the  worry  that  all  discussions  and  all  decisions  will  be  made 
part  of  an  agency  rulemaking  record."  Having  established  agree- 
ment on  executive's  deliberative  privilege,  arguing  over  the  consti- 
tutionality would  be  merely  academic. 

Where  problems  really  exist  is  in  the  practical  implementation  of 
those  requirements.  In  the  first  place,  the  bill's  application  to  "any 
reviewing  entity"  can  apply  to  virtually  anyone  in  the  White 
House,  as  long  as  they  are  called  upon  to  review  a  proposed  rule. 
Are  we  seriously  requiring  the  immediate  disclosure  of  information 
exchanged  between  the  President  and  his  most  senior  advisors, 
simply  because  he  has  asked  one  to  review  a  proposed  rule?  It  is 
inconceivable  that  any  Senator  would  submit  to  having  the  inter- 
nal memoranda  from  his  office  routinely  and  immediately  made 
public;  to  expect  the  Administration  to  do  the  same  is  unrealistic 
and  unfair. 

The  bill  also  sets  out  a  confusing  and  seemingly  arbitrary  distinc- 
tion between  oral  and  written  communications.  In  acknowledging 
the  White  House's  right  to  deliberative  privilege,  S.  1942  exempts 
oral  communications  between  the  President  and  the  cabinet,  but 
not  written  communications  by  the  same  individuals.  While  such 
an  exemption  might  make  some  sense  from  a  practical  point  of 
view,  the  fact  that  the  sponsors  justify  it  on  the  basis  of  executive 
privilege  makes  little  sense  and  suggests  that  one  form  of  commu- 
nication between  the  same  people  and  on  the  same  topic  is  more 
privileged  than  another. 

Finally,  the  mere  act  of  having  to  comply  with  the  burdensome 
reporting  requirements  (the  contemporaneous  disclosure  of  commu- 
nications including  phone  logs,  monthly  status  reports,  detailed  ex- 
planations of  review  activity)  will  require  the  devotion  of  further 
resources  to  an  activity  that  the  sponsors  allege  already  claims  too 
much  Administration  attention. 
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S.  1942  WILL  NOT  INCREASE  PUBLIC  ACCOUNTABILITY 

We  support  accountability  on  the  part  of  the  executive  branch  in 
the  rulemaking  process.  Senator  Rudman  has  been  involved  in  this 
issue  for  a  decade,  cosponsored  legislation  designed  to  force  im- 
provements, and  helped  negotiate  the  1986  agreement  with  the  ex- 
ecutive branch  which  still  applies  today.  For  this  reason,  we  take 
seriously  this  legislation's  purported  goal  of  increasing  accountabil- 
ity, just  as  we  firmly  believe  that  goal  will  not  be  realized  through 
S.  1942. 

The  Committee  report  concludes  that  White  House  involvement 
in  regulatory  review  must  be  considered  "part  and  parcel  of  that 
[rulemaking]  process",  yet  the  bill  explicitly  refuses  to  sanction 
that  involvement  in  statute,  only  restrict  it.  It  acknowledges  execu- 
tive deliberative  privilege  even  as  it  proposes  to  eliminate  that 
privilege  in  rulemaking. 

What  we  have  is  a  targeted  attempt  to  ball  and  chain  White 
house  influence  in  the  rulemaking  process.  The  Committee  report 
is  rife  with  references  to  the  counterproductive  nature  of  White 
House  involvement.  What  is  more  counterproductive,  however,  is  to 
place  the  rulemaking  process  in  a  goldfish  bowl  and  retard  mean- 
ingful discourse  within  the  executive  branch.  This  would  not  in- 
crease accountability,  only  hamper  it. 

It  is  worth  remembering  that  this  country  is  a  democracy.  The 
President  is  the  only  elected  official  in  the  executive  branch;  he 
should  be  and  is  held  accountable  for  all  the  actions  of  every 
agency  under  his  direction.  To  seek  to  remove  power  from  that 
elected  official  and  vest  it  in  the  unelected  administrators  of  the 
bureaucracy,  the  goal  of  this  bill,  if  fundamentally  anti-democratic 
and  will  reduce  accountability  to  the  public  in  the  regulatory  proc- 
ess. 

S.  1942  MAY  HAVE  SERIOUS,  UNINTENDED  CONSEQUENCES 

There  is  an  old  adage  which  exhorts  people  to  choose  their 
wishes  carefully  because  they  may  come  true.  Were  this  bill  to 
become  law,  its  proponents  will  quite  likely  find  that  the  cure  is 
worse  than  the  alleged  disease.  The  Committee  cannot  seriously 
expect  the  Administration  to  permit  the  public  disclosure  of  writ- 
ings, phone  calls,  and  meetings  between  top  White  House  officials. 
The  regulatory  review  process  is  not  embodied  in  statute.  Were  S. 
1942  to  become  law  and  survive  judicial  review  (which  is  unlikely), 
we  would  not  be  surprised  to  see  the  Administration  dismantle  the 
current  process,  rescind  Executive  Orders  12291  and  12498,  and 
carry  out  regulatory  review  informally  further  enshrouding  the 
process.  This  would  hardly  benefit  the  interests  of  accountability, 
but  neither  would  the  placement  of  unreasonable  restrictions  on 
the  White  House. 

CONCLUSION 

Proceeding  in  the  manner  set  out  in  S.  1942  is  merely  a  prescrip- 
tion for  a  train  wreck.  Historically,  the  most  progress  achieved  on 
this  issue  has  been  through  non-legislative  agreements  between  the 
branches.  OMB  Director  Darman  has  held  up  his  end  of  the  agree- 
ment, and  has  signalled  his  willingness  to  proceed  further  down 


52 


this  road.  For  the  reasons  we  have  stated,  we  strongly  urge  the 
Committee  and  the  Senate  to  take  him  up  on  the  offer. 

Warren  B.  Rudman. 
William  S.  Cohen. 

,    VII.  CHANGES  TO  EXISTING  LAW 

In  compliance  with  paragraph  12  of  rule  XXVI  of  the  Standing 
Rules  of  the  Senate,  the  Committee  notes  that  the  legislation  is  a 
free  standing  bill  that  will  make  no  changes  to  any  existing  law. 
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U.S.  Senate, 
Committee  on  Governmental  Affairs, 

Washington,  DC,  February  6,  1992. 

Hon.  Richard  G.  D  arm  an, 

Director,  Office  of  Management  and  Budget,  The  Old  Executive 
Office  Building,  Room  252,  Washington,  DC. 
Dear  Dick:  During  your  appearance  before  the  Senate  Govern- 
mental Affairs  Committee  hearing  on  February  5,  1992,  time  did 
not  permit  me  to  ask  one  question  which  I  wish  you  would  answer 
in  writing. 

The  Committee  has  ordered  reported  S.  1942,  a  bill  to  establish 
disclosure  procedures  pertaining  to  any  regulatory  reviewing 
entity,  including  the  President's  Council  on  Competitiveness.  Could 
you  provide  for  the  record  the  Administration's  position  regarding 
the  various  provisions  of  the  bill.  I  understand  that  senior  advisors 
would  recommend  a  veto  because  the  bill  violates  Article  II  of  the 
Constitution.  I  have  my  own  opinions  regarding  the  bill's  provi- 
sions. Some  are  unconstitutional,  some  are  merely  unworkable,  or 
impractical,  and  others  are  relatively  innocuous.  Therefore,  I  would 
be  interested  in  receiving  the  Administration's  opinion,  and  sup- 
porting arguments,  on  which  provisions  it  opposes  as  unconstitu- 
tional and  which  it  opposes  as  unworkable.  If  any  opinion  of  uncon- 
stitutionality depends  on  which  entity  reviews  regulations,  please 
provide  that  as  well. 

Since  the  bill  has  already  been  ordered  reported,  a  prompt  re- 
sponse will  be  most  helpful  in  our  deliberations. 

Thank  you  for  your  consideration. 
Sincerely, 

William  V.  Roth,  Jr., 

United  States  Senate. 


Executive  Office  of  the  President 
Office  of  Management  and  Budget 

Washington,  DC,  February  25,  1992. 

Hon.  William  V.  Roth,  Jr., 

Ranking  Minority  Member,  Committee  on  Governmental  Affairs, 
U.S.  Senate,  Washington,  DC. 
Dear  Senator  Roth:  This  is  in  response  to  your  February  6, 
1992,  letter  to  Director  Darman  concerning  S.  1942,  a  bill  "To  pro- 
vide for  procedures  for  the  review  of  Federal  department  and 
agency  regulations,  and  for  other  purposes."  In  your  letter,  you  re- 
quest "the  Administration's  opinion,  and  supporting  arguments,  on 
which  provisions  [of  S.  1942]  it  opposes  as  unconstitutional  and 
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which  it  opposes  as  unworkable."  This  letter  provides  separate  dis- 
cussions of  S.  1942's  workability  and  constitutionality  (contained  in 
the  enclosed  memoranda  from  the  Office  of  Information  and  Regu- 
latory Affairs  (Attachment  A)  and  OMB's  General  Counsel's  office 
(Attachment  B)). 

You  should  be  aware,  however,  that  the  two  issues  (workability 
and  constitutionality)  are  closely  related,  because  the  bill's  uncon- 
stitutionality turns  in  large  part  on  how  unworkable  it  would  make 
the  process  of  Presidential  oversight  of  rulemaking. 

Workability.  We  believe  the  disclosure  requirements  of  Sections 

3,  4,  5,  and  7  of  S.  1942,  the  public  contacts  provisions  of  Sections  3, 

4,  and  5,  and  the  time  restrictions  of  Section  6,  are  unworkable  as 
drafted. 

Disclosure.  The  disclosure  requirements  are  unprecedented  in 
scope  and  intrusiveness.  They  would  severely  encroach  upon  the 
Executive  Branch's  ability  to  preserve  the  confidentiality  of  all 
written — and  all  but  a  very  small  number  of  oral — communications 
between  a  "reviewing  entity"  and  a  "rulemaking  agency."  The  pro- 
visions would  thus  "chill"  the  candor  of  governmental  personnel 
involved  in  predecisional  deliberations  and  compromise  the  integri- 
ty of  an  agency  head's  decision-making  process.  For  example,  under 
certain  circumstances,  even  a  memorandum  from  the  President  to 
one  of  his  Cabinet  members,  or  a  briefing  book  for  a  Cabinet  meet- 
ing, would  have  to  be  publicly  disclosed  five  days  after  it  was  dis- 
tributed. Moreover,  at  the  other  end  of  the  spectrum,  every  com- 
munication (oral  and  written)  between  staff  of  the  reviewing  entity 
and  the  rulemaking  agency  would  have  to  be  disclosed,  no  matter 
how  preliminary  in  nature  these  comments  were. 

Public  Contacts.  The  bill's  public  contacts  provisions  would 
impair  the  ability  of  the  President  and  his  immediate  advisers  to 
receive  advice  on  a  confidential  basis  from  people  outside  the  Gov- 
ernment. While  the  Administration  has  agreed  to  certain  disclo- 
sure regarding  third-party  contacts  with  OIRA,  S.  1942's  provisions 
would  apply,  under  certain  circumstances,  to  the  President's  imme- 
diate staff.  No  President  can  wisely  preclude  his  immediate  staff 
from  receiving  confidential  advice  from  concerned  Americans. 

Time  Limits.  The  bill's  time  restrictions  would  prevent  any  re- 
viewing entity  deliberations  that  took  longer  than  90  days.  There  is 
no  provision,  as  exists  under  Executive  Order  No.  12291,  for  a  re- 
viewing entity  to  return  a  proposed  rulemaking  for  further  analy- 
sis. In  contrast  to  the  flexible  time  limits  under  the  Executive 
Order,  the  time  limits  in  S.  1942  could  preclude  an  agency  head 
from  benefitting  fully  from  the  insight  and  suggestions  of  other  Ex- 
ecutive Branch  officials. 

Constitutionality 

Disclosure.  It  is  the  Department  of  Justice's  view  that  the  bill's 
provisions  requiring  the  disclosure  of  internal  government  commu- 
nications would  be  unconstitutional.  Article  II  of  the  Constitution 
imposes  upon  the  President  the  obligation  to  "take  Care  that  the 
Laws  be  faithfully  executed."  In  an  exercise  in  the  regulatory  field 
of  this  constitutional  authority  to  supervise  and  guide  Executive 
Branch  officials,  the  President  has  established  a  regulatory  review 
process  under  E.O.  12291  and  12498.  Essential  to  the  proper  func- 
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tioning  of  this,  or  any  other,  interagency  process  is  the  confiden- 
tiality of  predecisional,  deliberative  communications.  The  disclo- 
sure requirements  of  S.  1942  would  severely  encroach  upon  the 
President's  constitutional  authority  to  protect  the  confidentiality  of 
Executive  Branch  deliberations. 

Public  Contacts.  The  Department  of  Justice  also  believes  that  the 
bill's  public  contacts  provisions  would  be  unconstitutional.  By  im- 
pairing the  ability  of  the  President  and  his  principal  advisers  to  re- 
ceive advice  on  a  confidential  basis  from  people  outside  the  Govern- 
ment, the  public  contacts  provisions  would  no  doubt  chill  the  will- 
ingness of  the  public  to  give,  and  in  turn  the  ability  of  the  Execu- 
tive to  receive,  views  on  regulatory  matters.  They  accordingly  pose 
a  great  potential  for  disruption  of  Executive  Branch  activities. 

Thank  you  for  this  opportunity  to  comment  on  S.  1942. 
Sincerely, 

Frank  Hodsoll, 
Deputy  Director  for  Management. 

Attachments. 

OIRA  Discussion  of  Un workability  of  S.1942 

ATTACHMENT  A  TO  FEBRUARY  25,  1992,  LETTER  TO  SENATOR  ROTH 

The  scope  of  S.  1942  is  potentially  so  broad  as  to  sweep  up  almost 
anyone  in  the  White  House  or  the  Executive  Office  of  the  President 
(EXOP).  "Regulatory  review"  is  defined  to  include  the 
"evaluation,*  *  *  or  coordination  of  agency  rulemaking  activity  by 
a  reviewing  entity  directed  by  the  President  or  his  designee  to  con- 
duct such  review."  That  could  be  defined  to  include  all  White 
House  Office  staff,  including  the  Chief  of  Staff,  the  Cabinet  Secre- 
tary, White  House  Counsel,  Intergovernmental  Affairs,  and  the 
Economic  and  Domestic  Policy  staff.  While  the  President  has  not 
directed  senior  White  House  staff  to  review  agency  regulations  in 
the  systematic  way  that  OIRA,  and,  on  occasion,  the  Council  on 
Competitiveness  do,  senior  White  House  staff  do  become  involved, 
on  an  ad  hoc  basis,  with  individual  regulatory  issues  that  may 
come  to  their  attention. 

S.  1942  could  also  be  interpreted  to  extend  to  the  members  and 
staff  of  most  EXOP  agencies,  such  as  CEA,  CEQ,  NSC,  USTR, 
OSTP,  and  the  Office  of  National  Drug  Control  Policy,  as  well  as 
all  of  OMB,  including  budget,  management,  OIRA,  and  OFPP.  For 
example,  the  NSC  has  in  the  past  resolved  disputes  between  the 
Departments  of  Commerce,  Defense,  and  State  involving  BXA 
export  regulations.  During  the  fall,  the  OMB  budget  staff  and  man- 
agement often  review  regulatory  programs  in  the  context  of  grant 
or  loan  application  criteria,  of  health  care  administration,  tax 
policy,  and  other  forms  of  allocation  and  disbursement  of  Federal 
funds.  The  OFPP  is  directly  involved  with  reviewing  DOD,  GSA, 
and  NASA  procurement  regulations,  handbooks,  and  guidelines. 

Moreover,  even  with  the  exemption  for  "oral  communications" 
with  the  President,  the  Vice  President,  and  16  other  top  officials, 
the  disclosure  requirements  would  apply  to  all  written  communica- 
tions by  these  officials  (including  cabinet  briefing  books),  and  to  all 
oral  and  written  communications  by  the  other  individuals  who 
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attend  meetings  of  the  Council  on  Competitiveness,  e.g.,  Deputy 
Secretaries  and  Secretarial  staff,  and  the  heads  of  most  regulatory 
agencies,  e.g.,  OSHA,  FDA,  and  FAA.  The  disclosure  requirements 
would  also  apply  to  the  interagency  discussions  by  their  staffs  in 
preparation  for  such  meetings.  It  is  at  such  preliminary  meetings 
that  many  smaller  issues,  and  even  some  of  the  basic  ones,  are  re- 
solved. 

The  disclosure  requirements  would  also  apply  to  any  subgroup  of 
agencies,  or  even  the  regulatory  agency  itself,  if  directed  by  the 
President  or  one  of  these  reviewing  entities  to  conduct  its  own  reg- 
ulatory review.  For  example,  on  January  28,  1992,  the  President 
asked  various  regulatory  agencies  themselves  "to  evaluate  existing 
regulatory  programs  and  to  identify  and  accelerate  action  on  initia- 
tives that  will  eliminate  any  unnecessary  regulatory  burden  or  oth- 
erwise promote  economic  growth.' 1  At  least  for  the  period  of  the  90- 
day  review  requested  of  the  agencies  by  the  President,  the  agencies 
themselves  would  have  to  maintain  the  written  records  and  dis- 
close the  oral  and  written  communications  called  for  by  S.  1942. 
This  means  that,  for  the  cabinet  departments  containing  a  number 
of  individual  regulatory  agencies,  all  the  communications  between 
the  Secretary  (and  the  Secretarial  staff)  with  the  heads  and  staff  of 
the  component  agencies  would  have  to  be  disclosed. 

The  attached  discussion  of  case  law  (Attachment  B)  discusses 
why  piercing  the  confidentiality  of  the  intra-  and  inter-agency  de- 
liberative process  would  lower  the  quality  and  impede  the  develop- 
ment of  carefully  considered,  broadly  coordinated  regulatory  policy. 
As  a  general  matter  of  regulatory  review  and  development,  agency 
management  receives  recommendations  and  draft  regulations  from 
staff.  Once  such  a  recommendation  or  draft  regulation  receives  pre- 
liminary agency  management  approval,  at  whatever  level,  S.  1942 
could  make  that  recommendation  or  draft  regulation  subject  to 
public  disclosure.  S.  1942  could  require  disclosure  of  the  views  and 
comments  from  management  from  within  the  agency,  and  from 
other  agencies,  as  well  as  in  EXOP  and  the  White  House.  As  the 
courts  have  stated  (as  described  in  the  attached  legal  memoran- 
dum), such  disclosure  would  subject  agency  staff  and  management, 
as  well  as  management  staff  at  other  agencies,  and  in  EXOP  and 
the  White  House,  to  potential  public  ridicule  or  criticism.  None  of 
those  covered  would  be  able  to  communicate  an  initial  thought 
without  its  later  being  disclosed. 

They  are  few  who  would  disclose  initial  thoughts  under  such  cir- 
cumstances. Does  the  manager  expose  his  staffs  recommendation 
for  criticism  by  others?  Does  a  junior  manager  fear  criticism  by  his 
senior,  and  thus  "pull  his  punches"  in  his  otherwise  internal 
memoranda?  Do  senior  managers  fear  publicly  undercutting  their 
junior  managers?  Do  all  of  these — staff,  junior  managers,  senior  po- 
litical appointees — all  become  bound  to  support  the  work  of  others 
in  their  agency,  regardless  of  what  subsequently  appear  to  be  le- 
gitimate concerns  or  new  considerations  that  arise  in  the  course  of 
interagency  review  and  coordination? 

These  cross  incentives  become  even  more  complicated  in  the  con- 
text of  inter-agency  review  involving  EXOP  and  the  White  House. 
EXOP  and  the  White  House  staff  are  involved  with  evaluating  and 
reviewing  agency  activity  on  a  daily  basis.  Sometimes  they  agree; 
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sometimes  they  disagree;  sometimes  they  add  new  considerations, 
that  are  pertinent  but  not  naturally  within  the  scope  of  a  line 
agency's  concerns.  If  all  of  this  daily  interaction  becomes  disclosed 
in  writing,  with  possible  court  review  of  the  completeness  of  the 
disclosures,  interaction  within  the  Executive  Branch  would  grind  to 
a  halt. 

OMB  General  Counsel's  Office  Memorandum  on  S.  1942 

ATTACHMENT  B  TO  FEBRUARY  25,  1992,  LETTER  TO  SENATOR  ROTH 

/  The  provisions  of  S.  1942  are  unworkable 

A.  The  substantial  impairment  of  deliberative  process  confi- 
dentiality 

Sections  3,  4,  5,  and  7  of  S.  1942  would  severely  encroach  upon 
the  Executive  Branch's  ability  to  preserve  the  confidentiality  of  its 
deliberative  process  with  respect  to  interagency  review  (and  with 
respect  to  a  substantial  portion  of  a  rulemaking  agency's  internal 
deliberations) — to  the  detriment  of  the  government's  rulemaking 
process. 

Under  Section  7(a)-(b),  the  Office  of  Management  and  Budget 
would  have  to  make  publicly  available,  on  a  monthly  and  annual 
basis,  a  list  of  all  draft  rulemakings  under  "regulatory  review," 
which  would  include,  among  other  things,  "the  status  of  the 
review,  any  review  action,  and  the  date  of  such  action."  Under  Sec- 
tion 7(c),  each  rulemaking  agency  would  have  to  publish  essentially 
the  same  information  on  a  monthly  basis  in  the  Federal  Register. 
In  addition,  Section  3(a)(5)-(6)  would  require  the  reviewing  entity  to 
make  publicly  available  information  concerning  the  status  of  regu- 
latory review  for  each  rulemaking.  Accordingly,  the  public  would 
be  informed  of  the  day-by-day  status  and  substance  of  a  draft  rule 
while  it  remains  in  flux  and  subject  to  the  interagency  and  intra- 
agency  deliberative  process. 

In  addition  to  those  disclosures  concerning  the  status  of  regula- 
tory review,  Section  3  would  mandate  the  public  availability 
"within  5  working  days  of  .  .  .  creation"  of  all  written  communica- 
tions between  the  "reviewing  entity"  and  the  rulemaking  agency, 
and  of  all  but  a  handful  of  the  oral  communications  between  them. 
(Section  8  would  exempt  from  mandatory  disclosure  oral,  but  not 
written,  communications  with  the  President,  the  Vice  President, 
the  fourteen  Department  heads,  the  OMB  Director,  and  the  EPA 
Administrator.) 

These  requirements  for  disclosure  of  interagency  communica- 
tions go  well  beyond  current  practice  under  Executive  Order  No. 
12291.  See  Memorandum  of  Wendy  L.  Gramm  for  Heads  of  Depart- 
ments and  Agencies  (June  13,  1986).  Under  OIRA's  internal  proce- 
dures, no  oral  communications  are  disclosed,  and  the  only  written 
communications  that  are  disclosed  are  those  between  OIRA  and 
the  head  of  the  rulemaking  agency — not  routine  communications 
involving  lower-level  staff.  Moreover,  this  limited  set  of  disclosures 
does  not  occur  during  the  course  of  the  deliberative  process  (as 
under  S.  1942),  but  only  after  the  deliberative  process  has  been 
completed  and  the  rulemaking  has  been  published. 
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Of  course,  in  requiring  the  reviewing  entity  to  disclose  its  com- 
munications with  the  rulemaking  agency,  S.  1942  would  compel  the 
simultaneous  disclosure  of  the  predecisional  deliberations  of  the 
rulemaking  agency's  own  staff — because  those  latter  deliberations 
are  the  subject  of  the  reviewing  entity's  comments.  Accordingly, 
these  provisions  would  require  the  disclosure  of  what  otherwise 
would  be  the  privileged  deliberative  communications  of  staff  from 
both  the  reviewing  entity  and  the  rulemaking  agency. 

In  addition  to  these  compelled  disclosures  of  privileged  communi- 
cations, Section  4(c)  would  require  officials  in  the  reviewing  entity 
to  create  "a  written  explanation  of  any  significant  review  action" 
(which,  under  Section  2(4),  arguably  would  include  a  "recommenda- 
tion"). Under  Sections  3(a)(4)  and  5(b),  this  explanation  would  have 
to  be  publicly  available  within  five  working  days  of  its  creation  and 
be  placed  in  the  public  rulemaking  record.  Finally,  under  Section 
5(a),  a  rulemaking  agency  would  have  to  "explain  in  its  rulemaking 
notice  any  significant  changes  made  to  such  rule  as  a  consequence 
of  regulatory  review."  Of  course,  in  order  to  make  this  explanation, 
the  head  of  the  rulemaking  agency  would  apparently  have  to  dis- 
close not  only  those  "significant"  recommendations  of  the  review- 
ing entity  that  he  or  she  adopted,  but  also  those  "significant"  rec- 
ommendations (again,  predecisional  and  deliberative)  from  the 
rulemaking  agency's  own  staff  that  were  rejected  "as  a  conse- 
quence of  regulatory  review." 

In  sum,  except  for  those  few  oral  communications  which  are  con- 
ducted with  eighteen  specified  persons,  S.  1942  would  severely  en- 
croach upon  the  Executive  Branch's  ability  to  protect  the  confiden- 
tiality of  communications  between  a  reviewing  entity  and  rulemak- 
ing agencies.  As  Congress  and  the  courts  have  long  recognized,  the 
elimination  of  such  traditional  confidentiality  in  Executive  Branch 
deliberations  would  severely  harm  the  government's  rulemaking 
process. 

One  obvious  effect  of  the  bill's  public  disclosure  requirements 
would  be  to  "chill"  the  candor  of  staff  with  respect  to  the  recom- 
mendations they  provide  to  their  superiors  (in  the  case  of  rulemak- 
ing agency  staff)  and  other  agencies  (in  the  case  of  reviewing  entity 
staff.)  The  Supreme  Court  has  recognized  "the  public  interest  in 
candid,  objective,  and  even  blunt  or  harsh  opinions  in  Presidential 
decisionmaking."  United  States  v.  Nixon,  418  U.S.  683,  708  (1974). 
Accordingly,  the  Court  in  Nixon  noted 

the  valid  need  for  protection  of  communications  between 
high  Government  officials  and  those  who  advise  and  assist 
them  in  the  performance  of  their  manifold  duties;  the  im- 
portance of  this  confidentiality  is  too  plain  to  require  fur- 
ther discussion.  Human  experience  teaches  that  those  who 
expect  public  dissemination  of  their  remarks  may  well 
temper  candor  with  a  concern  for  appearances  and  for 
their  own  interests  to  the  detriment  of  the  decisionmaking 
process. 

Id.  at  705  (footnote  omitted). 

The  legislative  history  of  the  deliberative  privilege  contained  in 
Exemption  5  to  the  Freedom  of  Information  Act  offers  ample  evi- 
dence of  Congress'  agreement  that  the  candor  of  staff  can  be 
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"chilled"  by  the  disclosure  of  their  recommendations.  As  the 
Senate  Report  stated: 

It  was  pointed  out  in  the  comments  of  many  of  the  agen- 
cies that  it  would  be  impossible  to  have  any  frank  discus- 
sion of  legal  or  policy  matters  in  writing  if  all  such  writ- 
ings were  to  be  subjected  to  public  scrutiny.  It  was  argued, 
and  with  merit,  that  efficiency  of  Government  would  be 
greatly  hampered  if,  with  respect  to  legal  and  policy  mat- 
ters, all  Government  agencies  were  prematurely  forced  to 
"operate  in  a  fishbowl." 

S.  Rep.  No.  813,  89th  Cong.,  1st  Sess.  9  (1965);  see  H.R.  Rep.  No. 
1497,  89th  Cong.,  2d  Sess.  10  (1966)  ("Agency  witnesses  argued  that 
a  full  and  frank  exchange  of  opinions  would  be  impossible  if  all  in- 
ternal communications  were  made  public.  They  contended,  and 
with  merit,  that  advice  from  staff  assistants  and  the  exchange  of 
ideas  among  agency  personnel  would  not  be  completely  frank  if 
they  were  forced  to  'operate  in  a  fishbowl."');  see  Wolfe  v.  Depart- 
ment of  Health  and  Human  Services,  839  F.2d  768,  773  (D.C.  Cir. 
1988)  (en  banc)  (Congress  "recognized  that  the  quality  of  adminis- 
trative decision-making  would  be  seriously  undermined  if  agencies 
were  forced  to  operate  in  a  fishbowl");  Montrose  Chemical  Corp.  of 
Calif  v.  Train,  491  F.2d  63,  66  (D.C.  Cir.  1974)  ("It  was  feared  that, 
if  internal  agency  discussions  and  memoranda  were  publicized,  the 
Government  would  be  forced  to  'operate  in  a  fishbowl/  thus  inevi- 
tably inhibiting  frank  discussion  essential  to  the  development  of 
carefully  formulated,  coherent  agency  policy."  (footnotes  emitted)). 

The  courts  have  frequently  elaborated  upon  this  congressional 
concern.  As  the  Court  of  Appeals  for  the  District  of  Columbia  cir- 
cuit explained,  the  confidentiality  of  deliberations  "serves  to  assure 
that  subordinates  within  an  agency  will  feel  free  to  provide  the 
decisionmaker  with  their  uninhibited  opinions  and  recommenda- 
tions without  fear  of  later  being  subject  to  public  ridicule  or  criti- 
cism." Coastal  States  Gas  Corp.  v.  Department  of  Energy,  617  F.2d 
854,  866  (D.C.  Cir.  1980);  see  Russell  v.  Department  of  the  Air  Force, 
682  F.2d  1045,  1048  (D.C.  Cir.  1982)  ("If  the  authors  are  put  on 
notice,  however,  that  each  and  every  difference  of  opinion  will  be 
revealed  to  the  public,  with  possible  adverse  consequences  to  the 
[agency],  they  will  be  less  inclined  to  state  their  own  interpreta- 
tions candidly  where  they  perceive  the  possibility  of  differences 
with  the  opinions  held  by  the  reviewing  authorities.");  Jordan  v. 
United  States  Department  of  Justice,  591  F.2d  753,  772  (D.C.  Cir. 
1978)  (the  deliberative  privilege  "protects  creative  debate  and 
candid  consideration  of  alternatives  within  an  agency,  and,  there- 
by, improves  the  quality  of  agency  policy  decisions")  (footnote  omit- 
ted)). 

There  can  be  little  doubt  that  the  disclosure  requirements  of  S. 
1942  would  have  the  effect  of  "chilling"  the  candor  of  staff  from 
both  the  reviewing  entity  and  the  rulemaking  agencies.  Within  five 
working  days  of  their  creation,  the  written  and  oral  comments  of 
reviewing  entity  staff  to  the  rulemaking  agency  would  have  to  be 
disclosed  to  the  public.  As  a  consequence,  the  staff  from  the  review- 
ing entity  who  authored  those  comments  would  certainly  be  ex- 
posed to  potential  "public  ridicule  or  criticism."  Coastal  States  Gas 
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Corp.  v.  Department  of  Energy,  617  F.2d  at  866.  Staff  from  the  re- 
viewing entity,  however,  would  not  be  the  only  persons  whose 
candor  might  be  '  'chilled' '  by  the  disclosures  of  these  comments. 
Since  the  subject  of  the  disclosed  comments  would  be  the  draft  ma- 
terials prepared  by  the  rulemaking  agency,  "public  ridicule  or  criti- 
cism" could  also  potentially  fall  upon  rulemaking  agency  staff.  In 
addition,  rulemaking  agency  staff  could  also  be  subjected  to  "public 
ridicule  or  criticism"  due  to  the  public  disclosure,  mandated  under 
section  3(a)(4),  of  the  "explanation"  that  the  reviewing  entity  must 
provide  under  Section  4(c)  in  connection  with  "any  significant 
review  action"  it  undertakes. 

The  adverse  impact  of  S.  1942  on  the  deliberative  process  is  even 
further  increased  by  the  "explanation"  requirement  of  Section  5(a), 
under  which  the  head  of  the  rulemaking  agency  essentially  would 
have  to  identify  publicly  (in  the  rulemaking  notice)  those  "signifi- 
cant" recommendations  of  his  or  her  staff  that  were  rejected  "as  a 
consequence  of  regulatory  review,"  and  explain  the  reasons  for 
that  action.  One  should  not  underestimate  the  magnitude  of  the 
harm  that  this  "explanation"  could  inflict  upon  the  deliberative 
process.  In  anticipation  of  a  legal  challenge  to  the  rule,  the  agency 
head  would  reasonably  feel  compelled  to  provide  a  forceful  and 
pointed  rebuttal  of  those  staff  recommendations  which  were  reject- 
ed, in  order  to  protect  against  litigants  being  able  to  exploit  the 
public  disclosure  of  those  recommendations  in  connection  with 
challenges  to  the  rule's  legal  sufficiency.  In  other  words,  to  ensure 
that  the  courts  would  not  view  the  ultimate  decision  as  arbitrary 
and  capricious,  an  agency  head  who  disagrees  with  the  staffs  rec- 
ommendations would  have  little  choice  but  to  justify  that  decision 
with  a  comprehensive  critique  of  the  staffs  work — for  the  public  to 
read  in  the  Federal  Register. 

In  sum,  if  the  "explanation"  requirement  of  Section  5(a)  were  en- 
acted, agency  heads  would  have  to  assume  a  public,  adversarial 
-  role  with  respect  to  their  own  staffs,  which  would  quickly  lead  to  a 
breakdown  in  the  government's  deliberative  process.  Agency  staff 
would  become  reluctant  to  offer  recommendations  that  they  per- 
ceived as  being  at  all  controversial  or  novel,  for  fear  of  a  public 
rebuke  by  the  agency  head.  For  their  part,  agency  heads  would 
become  reluctant  to  disagree  with  their  staffs,  for  fear  that  the 
public  rebuke  they  would  have  to  issue  in  connection  with  any  dis- 
agreement would  alienate  the  staff.  Accordingly,  the  public  interest 
in  effective  government  decisionmaking  by  politically  accountable 
officials  would  not  be  served  if  Section  5(a)  were  enacted. 

In  addition  to  "chilling"  the  candor  of  staff  from  both  the  review- 
ing entity  and  the  rulemaking  agencies,  the  disclosure  require- 
ments of  S.1942  would  also  intrude  upon  the  deliberations  of  the 
agency  head.  What  the  Supreme  Court  (per  Justice  Frankfurter) 
said  in  United  States  v.  Morgan,  313  U.S.  409  (1941),  concerning  the 
deposing  of  the  Secretary  of  Agriculture  about  his  reasoning 
behind  an  adjudicatory  decision,  applies  with  equal  force  to  requir- 
ing agency  heads  to  identify  in  rulemaking  preambles  which  staff 
recommendations  they  rejected,  and  the  reasons  for  the  rejection: 

Over  the  Government's  objection  the  district  court  au- 
thorized the  market  agencies  to  take  the  deposition  of  the 
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Secretary.  The  Secretary  thereupon  appeared  in  person  at 
the  trial.  He  was  questioned  at  length  regarding  the  proc- 
ess by  which  he  reached  the  conclusions  of  his  order,  in- 
cluding the  manner  and  extent  of  his  study  of  the  record 
and  his  consultations  with  subordinates.  *  *  *  Much  was 
made  of  his  disregard  of  a  memorandum  from  one  of  his 
officials  who,  on  reading  the  proposed  order,  urged  consid- 
erations favorable  to  the  market  agencies.  But  the  short  of 
the  business  is  that  the  Secretary  should  never  have  been 
subjected  to  this  examination.  *  *  *  We  have  explicitly 
held  in  this  very  litigation  that  it  was  not  the  function  of 
the  court  to  probe  the  mental  processes  of  the  Secretary. 
Just  as  a  judge  cannot  be  subjected  to  such  a  scrutiny,  so 
the  integrity  of  the  administrative  process  must  be  equally 
respected. 

313  U.S.  at  421-22  (emphasis  added;  citation  and  internal  quotation 
omitted). 

Subsequent  court  decisions  have  reiterated  this  concern  that  the 
decisionmaking  process  would  be  harmed  by  probing  the  delibera- 
tions of  the  agency  head.  See  Dudman  Communications  Corp.  v.  De- 
partment of  the  Air  Force,  815  F.2d  1565  (D.C.  Cir.  1987);  Russell  v. 
Department  of  the  Air  Force,  682  F.2d  at  1049  (' 'disclosure  of  the 
material  sought  *  *  *  would  violate  the  integrity  of  the  decision- 
making process  whereby  Senior  Air  Force  officials  determined  the 
content  of  the  official  'Ranchhand'  history");  Lead  Industries  Ass'n, 
Inc.  v.  OSHA,  610  F.2d  70  (2d  Cir.  1979);  Jordan  v.  Department  of 
Justice,  591  F.2d  at  773  (the  deliberative  privilege  "protects  the  in- 
tegrity of  the  decision-making  process  itself  by  confirming  that  offi- 
cials should  be  judged  by  what  they  decided[,]  not  for  matters  they 
considered  before  making  up  their  minds"  (footnote  and  internal 
quotation  omitted));  Montrose  Chemical  Corp.  of  Calif,  v.  Train,  491 
F.2d  at  70  ("the  purpose  of  exemption  5  is  not  simply  to  encourage 
frank  intra-agency  discussion  of  policy,  but  also  to  ensure  that  the 
mental  processes  of  decision-makers  are  not  subject  to  public  scru- 
tiny" (footnote  omitted)). 

The  substantial  harm  to  the  deliberative  process  that  would 
result  from  the  disclosure  requirements  of  S.  1942  would  not  be  di- 
minished by  the  fact  that  those  requirements  are  directed  primari- 
ly at  the  interagency  review  process.  As  an  initial  matter,  the  dis- 
closures of  interagency  communications  under  Section  3  and  the 
public  explanations  under  Sections  4(c)  and  5(a)  will  undoubtedly 
result  in  the  disclosure  of  intra-agency  deliberations  within  the 
rulemaking  agency.  The  damage  caused  by  the  disclosure  of  these 
intra-agency  deliberations  would  not  somehow  be  diminished 
merely  because  Congress,  if  it  were  to  enact  S.1942  in  its  present 
form,  had  its  focus  set  on  the  interagency  review  process. 

But  more  importantly,  the  deliberative  process  properly  involves 
not  only  discussions  within  a  rulemaking  agency,  but  also  discus- 
sions between  that  agency  and  other  agencies,  as  well  as  with  the 
President  and  his  immediate  staff.  As  the  Court  of  Appeals  for  the 
District  of  Columbia  Circuit  explained  (per  Judge  Wald)  in  Sierra 
Club  v.  Costle,  657  F.2d  298  (1981): 
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The  authority  of  the  President  to  control  and  supervise 
executive  policymaking  is  derived  from  the  Constitution; 
the  desirability  of  such  control  is  demonstrated  from  the 
practical  realities  of  administrative  rulemaking.  Regula- 
tions such  as  those  involved  here  demand  a  careful  weigh- 
ing of  cost,  environmental,  and  energy  considerations. 
They  also  have  broad  implications  for  national  economic 
policy.  Our  form  of  government  simply  could  not  function 
effectively  or  rationally  if  key  executive  policymakers  were 
isolated  from  each  other  and  from  the  Chief  Executive. 
Single  mission  agencies  do  not  always  have  the  answers  to 
complex  regulatory  problems.  An  overworked  administra- 
tor exposed  on  a  24-hour  basis  to  a  dedicated  but  zealous 
staff  needs  to  know  the  arguments  and  ideas  of  policymak- 
ers in  other  agencies  as  well  as  in  the  White  House. 

Id.  at  406  (emphasis  added;  footnotes  omitted).  The  Sierra  Club 
court  stressed  the  confidential  nature  of  deliberative  communica- 
tions during  the  process  of  Presidential  oversight  of  rulemaking: 
"To  ensure  the  President's  control  and  supervision  over  the  Execu- 
tive Branch,  the  Constitution  *  *  *  vests  him  with  *  *  *  the  right 
to  invoke  executive  privilege  to  protect  consultative  privacy."  Id.  at 
405  (footnote  omitted). 

As  a  final  matter,  the  harm  to  the  deliberative  process  that 
would  result  from  the  bill's  disclosure  requirements  cannot  be  justi- 
fied by  reference  to  the  needs  of  a  full  "record"  for  judicial  review 
of  the  rules  that  are  ultimately  promulgated.  It  is  well  established 
that  intra-agency  deliberative  material  is  not  part  of  the  record  for 
judicial  review.  See  Montrose  Chemical  Corp.  of  Calif,  v.  Train,  491 
F.2d  at  71  ("The  fact  that  errors  may  creep  in  and  mislead  the 
final  decision-maker  merely  suggests  that  there  may  be  errors  in 
the  deliberative  or  adjudicatory  process;  it  does  not  mean  that  the 
preliminary  studies  by  the  staff  are  separate  from  the  adjudicatory 
process  or  should  be  classified  as  part  of  the  public  record.").  For 
the  same  reason,  interagency  deliberative  material  is  also  not  part 
of  the  record  for  judicial  review.  See  National  Grain  and  Feed 
Ass'n  v.  OSHA,  866  F.2d  717,  729  n.22  (5th  Cir.  1989)  (rejecting  ar- 
gument that  OMB  "displaced  the  Secretary's  congressionally-au- 
thorized  role,"  and  stating  that  the  final  OSHA  rule  "must  stand 
or  fall  on  the  basis  of  the  record  before  the  agency,  not  on  the  basis 
of  some  'secret  record'  of  OMB's");  Sierra  Club  v.  Costle,  657  F.2d  at 
407  ("The  purposes  of  full-record  review  *  *  *  do  not  require  that 
courts  know  the  details  of  every  White  House  contact,  including  a 
Presidential  one,  in  this  informal  rulemaking  setting.  After  all,  any 
rule  issued  here  with  or  without  White  House  assistance  must  have 
the  requisite  factual  support  in  the  rulemaking  record  *  *  *  "). 

B.  Restrictions  on  the  ability  of  the  President  and  his  advis- 
ers to  receive  the  views  of  the  public 

In  addition  to  severely  threatening  the  confidentiality  of  inter- 
agency review,  S.  1942  would  also  intrude  substantially  on  the  abil- 
ity of  the  President  and  his  advisers  to  receive  the  views  of  the 
public  concerning  an  ongoing  rulemaking.  Under  Sections  3(a)(2)-  | 
(3),  4(a)-(b),  and  5(b),  the  reviewing  entity  would  have  to  disclose  to 
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the  public,  and  send  to  the  rulemaking  agency  for  inclusion  in  the 
rulemaking  record,  all  written  communications  between  the  re- 
viewing entity  and  "any  person  not  employed  by  the  Federal  Gov- 
ernment," as  well  as  a  summary  of  the  date,  participants  and  sub- 
stance of  all  oral  communications  between  them  (with  the  excep- 
tion of  oral  communications  involving  the  eighteen  persons  speci- 
fied in  Section  8).  Furthermore,  under  Section  4(b),  the  reviewing 
entity  would  be  required  to  invite  the  head  of  the  rulemaking 
agency,  or  a  designee,  "to  all  scheduled  meetings  involving  such 
communications/ ' 

As  with  the  erosion  of  the  deliberative  process  privilege  under 
S.  1942,  these  restrictions  would  also  adversely  affect  the  govern- 
ment's rulemaking  process. 

The  courts  have  made  clear  that,  in  the  context  of  informal  rule- 
making (which  is  the  subject  of  the  "regulatory  review"  process  to 
which  S.  1942  is  directed),  Congress  in  enacting  such  government- 
wide  statutes  as  the  Administrative  Procedure  Act  and  the  Govern- 
ment in  the  Sunshine  Act  did  not  prohibit  Executive  Branch  offi- 
cials from  communicating  with  members  of  the  public  outside  of 
the  formal  notice-and-comment  process.  Nor  do  such  statutes  re- 
quire government  officials  to  maintain  a  "log"  of  those  communica- 
tions. Sierra  Club  v.  Costle,  657  F.2d  at  400-404;  Action  for  Chil- 
dren's Television  v.  F.C.C.,  564  F.2d  458,  474-75  n.28  (D.C.  Cir. 
1977). 

As  the  court  explained  in  Sierra  Club  v.  Costle,  the  public  inter- 
est is  served  by  enabling  Executive  Branch  officials  to  maintain 
continued  contact  with  the  public  during  the  deliberative  process: 

Under  our  system  of  government,  the  very  legitimacy  of 
general  policymaking  performed  by  unelected  administra- 
tors depends  in  no  small  part  upon  the  openness,  accessi- 
bility, and  amenability  of  these  officials  to  the  needs  and 
ideas  of  the  public  from  whom  their  ultimate  authority  de- 
rives and  upon  whom  their  commands  must 
fall.  *  *  *  [T]he  importance  to  effective  regulation  of  con- 
tinuing contact  with  a  regulated  industry,  other  affected 
groups,  and  the  public  cannot  be  underestimated.  Informal 
contacts  may  enable  the  agency  to  win  needed  support  for 
its  program,  reduce  future  enforcement  requirements  by 
helping  those  regulated  to  anticipate  and  shape  their  plans 
for  the  future,  and  spur  the  provision  of  information  which 
the  agency  needs. 

657  F.2d  at  400-01  (footnotes  omitted). 

This  concern  to  protect  the  public  interest  in  communications 
with  the  President  and  his  advisers  was  also  discussed  in  Public 
Citizen  v.  United  States  Department  of  Justice,  491  U.S.  440  (1989), 
in  which  the  Supreme  Court  held  that  the  Federal  Advisory  Com- 
mittee Act,  and  its  "open  government"  requirements,  did  not  apply 
to  consultations  between  the  Executive  Branch  and  the  American 
Bar  Association  concerning  potential  Presidential  nominees  to  the 
Judicial  Branch.  See  id.  at  467  ("Congress  probably  did  not  intend 
to  subject  the  ABA  Committee  to  FACA's  requirements  when  the 
ABA  Committee  offers  confidential  advice  regarding  Presidential 
appointments  to  the  federal  bench.");  id.  at  488  (Kennedy,  J.,  con- 


64 


curring)  ("the  application  of  FACA  to  the  ABA  Committee  would 
potentially  inhibit  the  President's  freedom  to  investigate,  to  be  in- 
formed, to  evaluate,  and  to  consult  during  the  nomination  process" 
(internal  quotations  omitted)). 

Of  course,  it  must  be  acknowledged  that,  since  1986,  the  Office  of 
Information  and  Regulatory  Affairs  has  conducted  Executive  Order 
No.  12291  review  under  procedures  similar  to  the  public  contacts 
provisions  in  S.  1942.  See  Memorandum  of  OIRA  Administrator 
Wendy  L.  Gramm  for  Heads  of  Departments  and  Agencies  (June 
13,  1986).  The  OIRA  procedures,  however,  in  contrast  to  S.  1942's 
provisions,  do  not  apply  to  other  entities  that  the  President  may 
designate  to  conduct  regulatory  review.  Accordingly,  under  existing 
Executive  Branch  procedures,  other  parts  of  the  Executive  Branch 
continue  to  be  available  to  receive  the  public's  views  on  ongoing  ru- 
lemakings. For  this  reason,  the  OIRA  procedures  do  not  isolate  the 
public  from  politically  accountable  officials  in  the  Executive 
Branch,  whereas  S.  1942  would  have  just  that  effect. 

C.  The  time  limitations  of  S.  191^2 

Finally,  S.  1942  would  impair  the  government's  rulemaking  proc- 
ess by  imposing  artificial  limits  on  the  amount  of  time  an  agency 
head  may  spend  (within  applicable  statutory  and  judicial  deadlines, 
if  any)  seeking  the  views  of  others  in  the  Executive  Branch  con- 
cerning the  recommendations  that  the  rulemaking  agency's  staff 
has  presented  to  the  agency  head  for  decision.  Under  Section  6(a),  a 
rulemaking  activity  may  remain  pending  before  a  reviewing  entity 
for  only  60  days,  unless  extended  "for  good  cause"  for  an  additional 
30  days  (the  extension  is  subject  to  its  own  disclosure  requirement, 
in  Section  6(c)).  Under  Section  6(b),  these  time  limitations  do  not 
apply  "[i]f  the  President,  or  such  other  person  or  entity  as  the 
President  may  designate,  reviews  for  resolution  an  issue  arising 
out  of  a  regulatory  review." 

Since  the  Executive  Branch  must  comply  with  applicable  statuto- 
ry and  judicial  deadlines,  as  is  expressly  acknowledged  in  Section 
8(a)(2)  of  Executive  Order  No.  12291,  the  only  effect  of  Section  6  of 
S.  1942  is  to  impose  a  limit  on  the  amount  of  time  that  the  Execu- 
tive Branch  may  devote  to  interagency  review,  in  contrast  to 
review  occurring  solely  within  the  rulemaking  agency.  The  princi- 
pal problem  with  these  provisions  is  their  prevention  of  OIRA  (or 
any  other  reviewing  entity)  from  suspending  review,  or  returning 
for  reconsideration  a  proposed  rulemaking  as  inconsistent  with  the 
President's  regulatory  principles,  when  such  action  would  effective- 
ly extend  the  period  of  review  beyond  60  or  90  days. 

Executive  Order  No.  12291  recognizes  this  fact  that  some  draft 
rulemakings  benefit  from  lengthier  review  than  others.  Whereas 
Section  3(c)  of  the  order  establishes  a  timetable  for  the  review  of 
' 'major"  and  "minor"  rulemakings,  Section  3(e)(2)  authorizes  the 
OMB  Director  to  extend  the  period  of  OMB  review — subject,  of 
course,  to  any  limits  imposed  by  applicable  statutory  or  judicial 
deadlines,  as  provided  under  Section  8(a)(2).  Such  extensions  may 
include  suspending  OMB  review  of  the  rulemaking  (pending  the 
rulemaking  agency's  submission  of  additional  information  or  mate- 
rial), or  returning  it  to  the  rulemaking  agency  for  further  consider- 
ation. 
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In  contrast  to  the  flexible  approach  embodied  in  the  executive 
order,  Section  6  of  S.  1942  would  appear  to  establish  binding  dead- 
lines under  which  the  regulatory  review  process  would  have  to  be 
concluded  even  when  (1)  there  is  no  impending  statutory  or  judicial 
deadline  requiring  the  rule's  issuance,  and  (2)  the  draft  rulemaking 
would  benefit  from  further  interagency  review  (notwithstanding 
the  absence  of  any  "issue"  requiring  "resolution").  This  artificial 
termination  of  interagency  consultations  would  harm  the  rulemak- 
ing process. 

II.  The  disclosure  and  public  contacts  requirements  would  be  uncon- 
stitutional 

For  the  reasons  set  forth  in  the  Department  of  Justice's  Novem- 
ber 22,  1991,  letter  to  the  Committee,  and  as  explained  further 
below,  S.  1942's  disclosure  and  public  contacts  requirements  would 
constitute  an  impermissible  infringement  of  the  President's  consti- 
tutional authority  if  enacted  in  their  present  form. 

Article  II  of  the  Constitution  imposes  upon  the  President  the  ob- 
ligation to  "take  Care  that  the  Laws  be  faithfully  executed."  U.S. 
Const.,  Art.  II,  §  3.  Consequently,  the  President  has  the  constitu- 
tional authority  to  "supervise  and  guide"  Executive  Branch  offi- 
cials in  "their  construction  of  the  statutes  under  which  they  act  in 
order  to  secure  that  unitary  and  uniform  execution  of  the  laws 
which  Article  II  of  the  Constitution  evidently  contemplated  in  vest- 
ing general  executive  power  in  the  President  alone."  Myers  v. 
United  States,  272  U.S.  52,  135  (1926).  The  President  has  chosen  to 
exercise  his  supervisory,  constitutional  control  over  the  Executive 
Branch  regulatory  process  through,  among  other  means,  delegation 
of  his  constitutional  power  to  OMB  pursuant  to  Executive  Orders 
No.  12291  and  12498. 

Given  the  President's  constitutional  authority  to  "supervise  and 
guide,"  id.,  the  courts  have  stated  repeatedly  that,  to  the  extent 
consistent  with  the  discretion  afforded  by  the  substantive  regula- 
tory statute,  the  President  has  the  authority  to  oversee  agency 
rulemaking: 

The  court  recognizes  the  basic  need  of  the  President  and 
his  White  House  staff  to  monitor  the  consistency  of  execu- 
tive agency  regulations  with  Administration  policy.  He 
and  his  White  House  staff  advisers  surely  must  be  briefed 
fully  and  frequently  about  rules  in  the  making,  and  their 
contributions  to  policymaking  considered.  The  executive 
power  under  our  Constitution,  after  all,  is  not  shared — it 
rests  exclusively  with  the  President. 

Sierra  Club  v.  Costle,  657  F.2d  at  405;  see  Chevron,  U.S.A.,  Inc.  v. 
Natural  Resources  Defense  Council,  Inc.,  467  U.S.  837,  865  (1984) 
("an  agency  to  which  Congress  has  delegated  policymaking  respon- 
sibilities may,  within  the  limits  of  that  delegation,  properly  rely 
upon  the  incumbent  administration's  views  of  wise  policy  to  inform 
its  judgments");  Public  Citizen  v.  Burke,  843  F.2d  1473,  1477-78 
(D.C.  Cir.  1988)  ("it  seems  anomalous  for  the  Judiciary  to  refuse 
deference  merely  on  the  grounds  that  it  can  be  shown  that  the 
agency's  interpretation  was  one  pressed  by  the  President  upon  re- 
luctant subordinates");  National  Federation  of  Federal  Employees  v. 
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Brown,  645  F.2d  1017,  1022  (D.C.  Cir.  1981)  ("Within  the  range  of 
choice  allowed  by  statute,  the  President  may  direct  his  subordi- 
nates' choices."  (footnote  omitted)). 

It  is  clear  under  existing  case  law  that  the  bill's  requirements  to 
disclose  internal  government  communications  (which  requirements 
would  appear  to  apply  to  any  formal  interagency  regulatory  review 
process  upon  which  the  President  relies)  would  be  held  unconstitu- 
tional if  enacted  in  their  present  form.  "[I]n  determining  whether 
the  [bill]  disrupts  the  proper  balance  between  the  coordinate 
branches,  the  proper  inquiry  focuses  on  the  extent  to  which  it  pre- 
vents the  Executive  Branch  from  accomplishing  its  constitutionally 
assigned  functions."  Nixon  v.  Administrator  of  General  Services, 
433  U.S.  425,  443  (1977).  In  this  case,  "the  potential  for  disruption" 
would  be  great,  id.,  because  of  the  severe  encroachment  upon  the 
President's  constitutional  privilege  to  protect  the  confidentiality  of 
Executive  Branch  deliberations. 

A  President  simply  cannot,  on  his  own,  supervise  and  guide  the 
many  Executive  Branch  officials  who  administer  the  multitude  of 
complex  regulatory  statutes  that  have  been  enacted.  For  this 
reason,  recent  Presidents — including  Presidents  Nixon,  Ford, 
Carter,  Reagan,  and  Bush — have  relied  upon  the  pronouncement  of 
general  principles  to  guide  agency  rulemaking,  and  on  an  inter- 
agency review  process  to  ensure  implementation  of  those  principles 
consistent  with  the  agencies'  specific  statutory  mandates.  Essential 
to  this  interagency  process  is  the  confidentiality  of  the  ongoing  dis- 
cussions, which  have  traditionally  been  protected  by  the  delibera- 
tive process  privilege.  As  the  Supreme  Court  has  noted,  "[a]  Presi- 
dent and  those  who  assist  him  must  be  free  to  explore  alternatives 
in  the  process  of  shaping  policies  and  making  decisions  and  to  do  so 
in  a  way  many  would  be  unwilling  to  express  except  privately." 
United  States  v.  Nixon,  418  U.S.  at  708.  For  this  reason,  the  Su- 
preme Court  has  described  the  deliberative  process  privilege  as 
"fundamental  to  the  operation  of  Government  and  inextricably 
rooted  in  the  separation  of  powers  under  the  Constitution."  Id. 
(footnote  omitted). 

The  disclosure  requirements  of  S.  1942  would  severely  harm  the 
deliberative  process  through  which  this  interagency  regulatory 
review  is  conducted.  In  fact,  by  intruding  upon  the  deliberative 
process  privilege  for  all  written — and  for  all  but  a  handful  of  oral — 
communications  between  a  reviewing  entity  and  a  rulemaking 
agency  concerning  an  ongoing  rulemaking,  the  bill's  likely  effect 
would  be  to  substantially  impair,  if  not  to  disable,  the  interagency 
deliberative  process  that  the  President  relies  upon  to  satisfy  his 
constitutional  obligation  to  "take  Care  that  the  Laws  be  faithfully 
executed."  The  bill  recognizes  this  potential  by  exempting,  in  Sec- 
tion 8,  certain  high-level  oral  communications.  However,  the  ex- 
emption is  inadequate,  because  it  does  not  protect  written  commu- 
nications among  the  same  high-level  officials  (which  are  obviously 
just  as  confidential)  and  it  fails  to  recognize  the  importance  of  con- 
fidentiality at  the  staff  level,  which  we  have  discussed  above.  (It 
also  must  be  noted  that  the  damage  to  the  deliberative  process 
from  the  bill's  disclosure  requirements  would  be  exacerbated  by  its 
public  contacts  provisions,  which  restrict  the  ability  of  the  Presi- 
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dent  and  his  advisers  to  receive  the  public's  views  on  ongoing  rule- 
makings.) 

Such  a  congressional  impairment  of  the  President's  constitution- 
al authority,  as  would  result  from  those  disclosure  requirements, 
could  be  upheld  only  if  it  is  "justified  by  an  overriding  need  to  pro- 
mote objectives  within  the  constitutional  authority  of  Congress." 
Nixon  v.  Administrator  of  General  Services,  433  U.S.  at  443.  Since 
any  rule  that  a  agency  head  eventually  adopts  will  be  publicly  an- 
nounced, where  it  can  then  be  subjected  to  judicial  review,  congres- 
sional oversight,  and  public  examination,  we  are  not  aware  of  any 
such  "overriding  need"  that  would  justify  this  type  of  congressional 
intrusion  into  the  President's  constitutional  authority  to  supervise 
and  guide  Executive  Branch  officials  in  the  course  of  their  delibera- 
tions concerning  ongoing  rulemakings.  We  note  that  the  legislation 
at  issue  in  Nixon  v.  Administrator  of  General  Services  was  upheld 
only  because  "the  Act  facially  [was]  designed  to  ensure  that  the 
materials  can  be  released  only  when  release  is  not  barred  by  some 
applicable  privilege  inherent  in  that  branch."  Id.  at  444. 

We  would  reach  a  similar  conclusion  when  applying  the  balanc- 
ing test  of  Nixon  v.  Administrator  of  General  Services  to  the  re- 
quirements of  S.  1942  concerning  disclosure  of  public  contacts. 
These  requirements  would  no  doubt  "chill"  the  willingness  of  the 
public  to  give,  and  in  turn  the  ability  of  the  Executive  to  receive, 
views  on  regulatory  matters.  They  accordingly  pose  a  great  poten- 
tial for  disruption  of  Executive  Branch  activities.  Indeed,  it  was 
precisely  the  potential  for  disruption  of  the  Executive's  ability  to 
consult  with  the  public  that  drove  the  Supreme  Court's  statutory 
construction  in  Public  Citizen  v.  Department  of  Justice.  See  491 
U.S.  at  452-53.  For  the  reasons  explained  above,  moreover,  we  do 
not  believe  that  Congress  can  identify  any  "overriding  need"  for 
the  restrictions  of  S.  1942  on  the  ability  of  the  President  and  his 
advisers  to  receive  the  views  of  the  public. 

A  separate  constitutional  objection  is  based  on  the  fact  that,  as  a 
result  of  its  disclosure  and  public  contacts  requirements  (especially 
insofar  as  the  public  contacts  provisions  apply  to  the  President  and 
his  principal  advisers),  S.  1942  would  limit  the  President's  exercise 
of  his  constitutional  authority  to  supervise  and  guide  Executive 
Branch  officials  in  their  administration  of  regulatory  statutes.  As  a 
congressional  intrusion  upon  a  power  that  the  Constitution,  by  ex- 
plicit terms,  entrusts  exclusively  to  the  President,  these  require- 
ments would  be  unconstitutional — regardless  of  the  extent  to  which 
they  would  impair  the  President's  ability  to  exercise  his  constitu- 
tional authority.  See  Public  Citizen  v.  Department  of  Justice,  491 
U.S.  at  485  (Kennedy,  J.,  concurring)  ("where  the  Constitution  by 
explicit  text  commits  the  power  at  issue  to  the  exclusive  control  of 
the  President,  we  have  refused  to  tolerate  any  intrusion  by  the  Leg- 
islative Branch").  For  example,  the  President's  constitutional  au- 
thority to  grant  pardons  (under  Art.  II,  §  2,  cl.  1)  "flows  from  the 
Constitution  alone  *  *  *  and  *  *  *  cannot  be  modified,  abridged,  or 
diminished  by  the  Congress."  Schick  v.  Reed,  419  U.S.  256,  266 
(1974).  Since  the  President's  authority  to  "take  Care  that  the  Laws 
be  faithfully  executed"  also  "flows  from  the  Constitution  alone,"  it 
similarly  "cannot  be  modified,  abridged,  or  diminished  by  the  Con- 
gress." Id.  Because  the  bill's  disclosure  and  public  contacts  require- 
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ments  would  modify,  abridge,  or  diminish  the  President's  constitu- 
tional authority,  they  would  be  unconstitutional  for  this  reason 
alone — without  regard  to  the  extent  to  which  the  requirements 
would  impair  that  authority. 

APPENDIX  I. — HEARINGS  BEFORE  THE  SENATE  COMMITTEE  ON  GOVERN- 
MENTAL AFFAIRS  ADDRESSING  ISSUES  RELATING  TO  REGULATORY 
REVIEW  BY  THE  OFFICE  OF  MANAGEMENT  AND  BUDGET  (OMB)  1982- 
90 

' Implementation  of  the  Paperwork  Reduction  Act  of  1980/' 
Hearing  before  the  Subcomm.  on  Federal  Expenditures,  Research, 
and  Rules,  April  14,  1982; 

"Oversight  of  the  Paperwork  Reduction  Act  of  1980,"  Hearing 
before  the  Subcomm.  on  Information  Management  and  Regulatory 
Affairs,  May  6,  1983; 

Testimony  including  Administration  support  for  a  Levin-Rudman 
amendment  requiring  that  written  communications  between  OIRA 
and  the  rulemaking  agency  be  disclosed  after  publication  of  the 
proposed  or  final  rule — "Paperwork  Reduction  Act  Amendments  of 
1984,"  Hearing  before  the  Subcomm.  on  Information  Management 
and  Regulatory  Affairs,  April  4,  1984,  and  Report  No.  98-576, 
August  6,  1984; 

Criticism  of  OMB's  review  of  infant  formula,  lead,  ethylene 
oxide,  air  quality,  drinking  water,  and  other  rules  from  Senators 
Eagleton,  Gore,  Durenberger,  Levin,  and  Glenn;  testimony  about 
the  deregulatory  achievements  of  OMB,  of  the  secrecy  of  its  regula- 
tory review  process,  and  of  OMB's  expectation  that  agencies  will 
conform  to  its  comments — "Nomination  of  James  C.  Miller,  III, 
Hearing  before  the  Comm.  on  Governmental  Affairs,  September  24, 
1985; 

Testimony  on  OIRA's  frustration  of  the  regulation  of  hazards 
from  grain  dust  explosions,  the  underground  storage  of  toxic  chemi- 
cals and  hazardous  waste,  asbestos,  drinking  water  standards,  and 

I  on  regulatory  delay,  agency  compliance  with  OIRA  regulatory 
review  comments,  professional  qualifications  of  OIRA  desk  officers 
(statements  and  questions  from  Senators  Durenberger,  Levin,  Gore, 
and  Chiles) — "Oversight  of  the  OMB  Regulatory  Review  and  Plan- 
ning Process,"  Hearing  before  the  Subcomm.  on  Intergovernmental 

!  Relations,  January  28,  1986; 

Colloquy  on  the  line  to  be  drawn  between  regulatory  review  and 
information  management  decisions,  on  criticism  of  the  secrecy  of 
OIRA  regulatory  review,  and  on  improvements  from  the  "sun- 
shine" procedures  instituted  in  1986 — "Nomination  of  S.  Jay 
Plager,"  Hearing  before  the  Comm.  on  Governmental  Affairs,  June 
14,  1988; 

Testimony  by  Richard  Darman,  nominee  to  be  OMB  Director,  ac- 
knowledging that  some  regulatory  delay  has  been  caused  by  OMB, 
and  that  he  would  like  "to  make  sure  that  the  OMB  position  is  de- 
veloped in  a  timely  manner,  and  not  use  delay  as  a  way  to  try  to 
get  OMB's  'way.'  " — "Nomination  of  Richard  Darman,"  Hearings 
before  the  Comm.  on  Governmental  Affairs,  January  19  &  23,  1989, 
p.  141; 
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Testimony  and  questions  about  OIRA  regulatory  and  paperwork 
review,  regulatory  delay,  the  secrecy  of  OIRA  regulatory  review, 
the  inadequacy  of  OIRA's  1986  public  access  procedures,  and  OIRA 
review  of  asbestos,  FDA  tampon  labeling,  hazardous  waste,  and 
emissions  control  rules — "Reauthorization  of  the  Paperwork  Reduc- 
tion Act,"  Hearings  before  the  Subcomm.  on  Government  Informa- 
tion and  Regulation,  June  12  &  16,  1989; 

Testimony  by  OMB  Director,  Richard  Darman,  that  in  the  past 
"OMB  had  abused  the  [regulatory  review]  process  by  using  delay  as 
a  substantive  tool,"  but  that  he  was  confident  this  was  no  longer 
the  case,  and  that  the  Administration  would  support  a  new  admin- 
istrative agreement  on  procedures  and  time  limits  for  regulatory 
review — "Serious  Management  Problems  in  the  U.S.  Government," 
Hearings  before  the  Comm.  on  Governmental  Affairs,  September 
28  and  October  3  &  5,  1989,  pp.  146  &  147; 

Testimony  about  regulatory  delay,  OIRA  frustration  of  health, 
safety,  and  environmental  protection  regulations,  problems  with 
OIRA's  1986  public  access  procedures,  the  need  to  legislate  regula- 
tory review  procedures — "Reauthorization  of  OMB's  Office  of  Infor- 
mation and  Regulatory  Affairs,"  Hearings  before  the  Comm.  on 
Governmental  Affairs,  February  21-22,  1990,  and  "Federal  Infor- 
mation Resources  Management  Act,"  Report  No.  101-487  (1990); 

Questions  and  criticism  of  OIRA  regulatory  review — "Nomina- 
tion of  James  F.  Blumstein,"  Hearing  before  the  Comm.  on  Govern- 
mental Affairs,  October  23,  1990. 

APPENDIX  II. — HEARINGS  OF  OTHER  SENATE  AND  HOUSE  COMMITTEES 
RELATING  TO  OMB  REGULATORY  REVIEW  1981-90 

A  partial  catalogue  of  the  findings  of  OMB  interference  in 
agency  decision-making  through  regulatory  review  by  Senate  and 
House  committees,  other  than  the  Senate  Committee  on  Govern- 
mental Affairs,  includes: 

"Role  of  OMB  in  Regulation,"  Hearing  before  the  Subcomm. 
on  Oversight  and  Investigations  of  the  House  Comm.  on 
Energy  and  Commerce,  June  18,  1981; 

"OMB  Control  of  OSHA  Rulemaking,"  Hearing  before  the 
Subcomm.  on  Manpower  and  Housing  of  the  House  Comm.  on 
Government  Operations,  March  11-19,  1982; 

"Infant  Formula:  The  Present  Danger,"  Hearing  before  the 
Subcomm.  on  Oversight  and  Investigations  of  the  House 
Comm.  on  Energy  and  Commerce,  March  11,  1982; 

"The  President's  Claim  of  Executive  Privilege  Over  EPA 
Documents,  Abuses  in  the  Superfund  Program,  and  Other  Mat- 
ters," Report  of  the  Subcomm.  on  Oversight  and  Investigations 
of  the  House  Comm.  on  Energy  and  Commerce,  Comm.  Prt.  98- 
AA  (1984); 

"HHS's  Failure  to  Enforce  the  Food,  Drug,  and  Cosmetic 
Act:  The  Case  of  Cancer-Causing  Color  Additives,"  Report  of 
the  House  Comm.  on  Government  Operation,  Report  No.  99- 
151  (1985); 

"EPA's  Asbestos  Regulations,"  Hearing  before  the  Subcomm. 
on  Oversight  and  Investigations  of  the  House  Comm.  on 
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Energy  and  Commerce,  April  16,  1985,  and  Report,  Committee 
Print  99-V  (1985); 

"OMB's  Proposed  Restrictions  On  Information  Gathering 
and  Dissemination  by  Agencies,"  Hearing  before  the  House 
Comm.  on  Governmental  Operations,  July  17,  1985; 

"National  Institute  for  Occupational  Safety  and  Health 
Oversight:  OMB  Involvement  in  VDT  Study,"  Hearing  before 
the  Subcomm.  on  Health  and  Safety  of  the  House  Comm.  on 
Education  and  Labor,  June  4,  1986; 

"OMB  Review  of  CDC  Research:  Impact  of  the  Paperwork 
Reduction  Act,"  Report  of  the  Subcomm.  on  Oversight  and  In- 
vestigations of  the  House  Comm.  on  Energy  and  Commerce, 
Comm.  Print  99-MM  (1986); 

"OMB  Influence  on  Agency  Regulations,"  Report  of  the 
Senate  Comm.  on  Environment  and  Public  Works,  S.  Print  99- 
156  (1986); 

"OMB  Review  of  EPA  Regulations,"  Hearing  before  the  Sub- 
comm. on  Oversight  and  Investigations  of  the  House  Comm.  on 
Energy  and  Commerce,  May  8,  1986; 

"Oversight  of  the  Occupational  Safety  and  Health  Adminis- 
tration," Hearings  before  the  Senate  Labor  and  Human  Re- 
sources Committee,  April  18-20,  1988; 

"OMB  Proposal  for  Severe  Cuts  in  the  1990  Census",  Hear- 
ing before  the  Joint  Economic  Committee,  August  7,  1987; 

"The  Superfund  National  Contingency  Plan:  Report  on  a 
Case  Study  of  OMB  Involvement  in  Agency  Rulemaking," 
Report  of  the  Subcomm.  on  Oversight  and  Investigation  of  the 
House  Comm.  on  Energy  and  Commerce,  Comm.  Print  101-B 
(1989);  and 

"FDA's  Continuing  Failure  to  Prevent  Deceptive  Health 
Claims  for  Food,"  Report  of  the  Subcomm.  on  Human  Re- 
sources and  Intergovernmental  Relations  of  the  House  Comm. 
on  Government  Operations,  Report  No.  101-980  (1990). 
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APPENDIX  IV. — CORRESPONDENCE  REGARDING  THE  COUNCIL  ON 
COMPETITIVENESS 

U.S.  Senate, 
Committee  on  Governmental  Affairs, 

Washington,  DC,  April  17,  1991. 

Hon.  Dan  Quayle, 

Vice  President,  White  House,  Washington,  DC 

Dear  Mr.  Vice  President:  The  Committee  on  Governmental  Af- 
fairs has  long  been  concerned  with  the  processes  by  which  Federal 
agencies  promulgate  regulations.  Most  recently  we  considered  regu- 
latory policy  issues  in  the  context  of  our  oversight  of  the  Paper- 
work Reduction  Act  and  OMB's  Office  of  Information  and  Regula- 
tory Affairs  (OIRA).  Indeed,  as  you  know,  barely  six  months  ago  we 
worked  very  hard  with  the  Administration  to  reach  an  agreement 
on  reauthorization  of  the  Paperwork  Reduction  Act,  OIRA,  and  its 
regulatory  review  powers. 

Now  it  seems  that  a  new  regulatory  review  process  is  being  de- 
veloped that  is  not  in  harmony  with  the  understanding  we  thought 
we  had  with  the  Administration.  We  are,  of  course,  speaking  about 
the  regulatory  review  activities  of  the  Council  on  Competitiveness, 
which  you  chair.  Most  simply  put,  it  appears  that  this  process  is 
adding  a  new  politically  charged  layer  of  review  to  the  already  ex- 
isting OIRA  regulatory  review  process. 

To  date  our  information  about  the  Council  has  come  from  press 
releases  from  your  office  and  press  reports  about  the  Council's  role 
in  specific  rulemaking  decisions.  As  you  can  imagine,  these  state- 
ments and  reports  leave  a  number  of  questions  unanswered.  So 
that  we  may  understand  the  purposes  and  functions  of  the  Council 
in  this  area,  we  would  appreciate  answers  to  the  following  ques- 
tions. 

1.  What  specific  role  does  the  Council  play  in  reviewing  agency 
regulatory  activities?  Through  what  specific  legal  authority  and 
through  which  executive  orders  or  directives  does  the  Council  per- 
form those  functions? 

2.  What  is  the  relationship  of  the  Council  to  OMB's  Office  of  In- 
formation and  Regulatory  Affairs  (OIRA)  and  to  the  office  of  the 
OMB  Deputy  Director  for  Management  (established  by  the  Chief 
Financial  Officers  Act  of  1990)? 

3.  Please  describe  the  Council's  regulatory  review  activities.  How 
are  regulatory  activities  referred  to  or  selected  by  the  Council  for 
review?  What  procedures  are  followed  and  what  standards  are  used 
to  review  those  regulatory  activities?  How  are  Council  decisions  or 
comments  communicated  to  agencies? 

4.  In  what  manner  and  under  what  circumstances  does  the  Coun- 
cil solicit  or  receive  comments  on  agency  regulatory  activities  from 
persons  outside  the  Council?  What  records  are  kept  of  such  commu- 
nications and  what  is  done  with  the  comments? 

5.  For  each  regulatory  activity  reviewed  or  otherwise  discussed 
(including  those  currently  under  review)  by  the  Council,  please 
identify:  the  proposal;  the  date  and  length  of  review:  the  action 
taken  by  the  Council  (whether  informal  discussion  or  formal  deci- 
sion); and  any  record  that  exists  of  the  Council's  deliberations. 
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6.  To  what  extent  was  your  March  22,  1991,  Memorandum  for 
Heads  of  Executive  Departments  and  Agencies  based  on  problems 
the  Council  has  experienced  in  its  review  of  regulatory  activities? 
If  so,  what  were  those  problems  and  how  were  they  addressed  by 
the  Memorandum?  Also,  please  explain  how  the  Memorandum's 
delineation  of  the  scope  of  OMB  regulatory  review  is  consistent 
with  the  Administrative  Procedure  Act's  definition  of  "rule"  and 
"rule  making." 

7.  Please  describe  the  functions,  responsibilities,  and  authority  of 
the  Council's  Working  Groups. 

We  appreciate  your  attention  to  this  request.  Answers  to  these 
questions  will  assist  the  Committee  to  understand  the  Council's  ac- 
tivities and  the  scope  of  review  exercised  by  both  the  Council  and 
OIRA.  If  you  or  your  staff  have  any  questions,  please  contact  Leon- 
ard Weiss,  Governmental  Affairs  Committee  Staff  Director,  at  224- 
4751. 

Thank  you  very  much. 
Sincerely, 

John  Glenn, 

Chairman,  Governmental 
Affairs  Committee. 
Carl  Levin, 

Chairman,  Oversight  of  Gov- 
ernment Management 
Subcommittee. 
Herb  Kohl, 

Chairman,  Government  In- 
formation and  Regulation 
Subcommittee. 


The  Vice  President, 
Washington,  DC,  April  23,  1991. 

Hon.  John  Glenn, 
U.S.  Senate, 
Washington,  DC. 

Dear  John:  Thank  you  for  your  letter  about  the  President's 
Council  on  Competitiveness,  The  Paperwork  Reduction  Act  reau- 
thorization, and  the  Council's  role  in  regulatory  oversight. 

It's  always  a  pleasure  to  hear  from  former  colleagues — especially 
about  the  importance  of  protecting  our  regulatory  process  from  in- 
terference by  special  interests.  As  you  know,  President  Bush  has 
asked  me  to  make  sure  that  there  is  a  thorough  and  impartial  Ex- 
ecutive Branch  review  of  regulations.  He  also  expects  this  process 
to  ensure  that  the  government  does  not  impose  unnecessary  regula- 
tory burdens  on  the  economy.  A  key  component  of  this  review  is 
the  Paperwork  Reduction  Act,  which  I  understand  would  be  greatly 
strengthened  by  a  new,  bipartisan  proposal  that  could  help  break 
the  logjam  on  reauthorization. 

Al  Hubbard,  the  Council's  Executive  Director,  will  get  back  to 
you  soon  with  more  details  about  the  Council's  role.  If  you  have 
further  questions,  please  call  me. 
Sincerely, 

Dan  Quayle. 
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Office  of  the  Vice  President, 
Washington,  DC,  April  25,  1991. 

Hon.  John  Glenn, 
U.S.  Senate, 
Washington,  DC. 

Dear  Senator  Glenn:  I  am  writing  at  the  request  of  the  Vice 
President  to  provide  you  with  information  concerning  the  Presi- 
dent's Council  on  Competitiveness.  In  accordance  with  the  Presi- 
dent's directives,  the  Council  on  Competitiveness  has  taken  up  the 
duties  of  the  Reagan  Administration's  President's  Task  Force  for 
Regulatory  Relief  (chaired  by  then  Vice  President  Bush).  Specifical- 
ly, the  Council  is  charged  with  ensuring  that  the  regulatory  princi- 
ples and  the  review  process  outlined  in  Executive  Orders  12291  and 
12498  are  fully  implemented.  The  Council  coordinates  closely  with 
the  Office  of  Management  and  Budget,  which  implements  review 
under  these  Executive  Orders  and  the  Paperwork  Reduction  Act. 

I  have  enclosed  the  following  documents  to  help  you  and  your 
colleagues  understand  the  purposes  and  functions  of  the  Council: 

1.  Executive  Order  12291  (February  17,  1981). 

2.  Executive  Order  12498  (January  4,  1985). 

3.  White  House  press  release  dated  June  15,  1990  indicating  that 
President  Bush  has  directed  the  President's  Council  on  Competi- 
tiveness to  exercise  the  same  authority  over  regulatory  issues  as 
did  the  Presidential  Task  Force  on  Regulatory  Relief  under  E.O. 
12291,  and  has  designated  the  President's  Council  on  Competitive- 
ness as  the  appropriate  body  to  review  issues  under  E.O.  12498. 

4.  Fact  Sheet  describing  the  activities  of  the  President's  Council 
on  Competitiveness. 

5.  Fact  Sheet  on  September  27,  1990  Council  meeting. 

6.  Fact  Sheet  on  Orphan  Drug  Program,  November  9,  1990,  and 
copy  of  President  Bush's  Memorandum  of  Disapproval  of  H.R.  4638, 
November  8,  1990. 

7.  Fact  Sheet  on  December  19,  1990  Council  meeting. 

8.  Fact  Sheet  on  the  Council's  "Report  on  National  Biotechnology 
Policy,"  February  19,  1991,  and  a  copy  of  the  "Report." 

9.  Fact  Sheet  on  the  Council  on  Competitiveness'  Proposal  to  Re- 
structure the  Federal  Energy  Regulatory  Commission,  February  27, 
1991. 

10.  White  House  Fact  Sheet  on  the  President's  Economic  Growth 
Agenda,  April  9,  1991,  indicating  that,  when  regulation  is  neces- 
sary, regulatory  programs  should  pass  strict  cost-benefit  tests  and 
should  seek  to  harness  the  power  of  market  forces  to  serve  the 
public  interest,  not  to  distort  or  diminish  those  forces  (see  pages  6- 
7). 

11.  Fact  Sheet  and  Press  Release  on  S.  279,  Corporate  Average 
Fuel  Economy,  April  22,  1991. 

12.  Fact  Sheet  on  Critical  Technologies,  April  25,  1991. 

In  closing  I  would  like  to  assure  you  that,  in  fulfilling  its  charge, 
the  President's  Council  on  Competitiveness  will  take  care  that 
agency  actions  subject  to  the  Executive  Orders  are  carried  out  in 
full  compliance  with  all  applicable  laws,  rules,  and  regulations,  in- 
cluding the  Administrative  Procedures  Act  and  its  requirements 
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that  govern  each  agency's  consideration  of  information  in  the 
public  record. 
With  best  regards. 
Sincerely, 

Allan  B.  Hubbard, 
Executive  Director,  Council  on  Competitiveness. 


Enclosure. 

U.S.  Senate, 
Committee  on  Governmental  Affairs, 

Washington,  DC,  May  9,  1991. 

Hon.  Dan  Quayle, 

Vice  President,  White  House,  Washington,  DC. 

Dear  Mr.  Vice  President:  Thank  you  for  your  April  23,  1991  re- 
sponse to  our  letter  regarding  the  President's  Council  on  Competi- 
tiveness, the  reauthorization  of  the  Paperwork  Reduction  Act,  and 
the  Council's  role  in  regulatory  affairs.  We  share  with  you  a  com- 
mitment to  improve  our  nation's  competitiveness,  preserve  the  in- 
tegrity of  the  rulemaking  process,  and  reauthorize  the  Paperwork 
Reduction  Act.  We  look  forward  to  working  with  you  in  reaching 
each  of  these  important  goals  during  the  102d  Congress. 

Subsequent  to  your  letter,  we  received  a  April  25,  1991  letter 
from  Allan  Hubbard,  your  Deputy  Chief  of  Staff  and  Executive  Di- 
rector to  the  Council  on  Competitiveness.  Mr.  Hubbard's  letter  and 
attached  documents  are  helpful  in  understanding  the  work  of  the 
Council.  They  do  not,  however,  answer  the  questions  in  our  letter 
of  April  17,  1991. 

We  would  appreciate  answers  to  those  specific  questions  by  May 
20,  1991.  If  you  have  any  questions  or  need  any  additional  informa- 
tion about  this  request,  please  have  your  staff  contact  Leonard 
Weiss,  Governmental  Affairs  Committee  Staff  Director,  at  224- 
4751. 

Sincerely, 

John  Glenn, 

Chairman,  Governmental 
Affairs  Committee. 
Carl  Levin, 

Chairman,  Oversight  of  Gov- 
ernment Management 
Subcommittee. 
Herb  Kohl, 

Chairman,  Government  In- 
formation and  Regulation 
Subcommittee. 


Office  of  the  Vice  President 
Washington,  DC,  October  22,  1991. 

Senator  John  Glenn, 

Chairman,   Committee  on  Government  Operations,    U.S.  Senate, 
Washington,  DC. 

Dear  Chairman  Glenn:  The  Vice  President  has  asked  me  to  re- 
spond to  your  letters  requesting  additional  information  about  the 
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Council  on  Competitiveness.  As  you  know,  the  Vice  President  has 
met  with  you  and  Senator  Levin  to  discuss  the  Council  and  its  mis- 
sion. Additionally,  our  staff  has  met  with  committee  staff  to  discuss 
the  Council's  operations. 

Let  me  make  two  basic  points  about  the  Council  and  its  mission: 

First,  in  implementing  one  of  the  Council's  primary  assignments 
from  President  Bush — to  reduce  the  regulatory  burden  on  our  econ- 
omy— the  Vice  President  seeks  to  promote  the  general  interest  of 
all  Americans.  We  are  committed  to  reducing  and — wherever  possi- 
ble— eliminating  excessive,  burdensome  and  unnecessary  regula- 
tions that:  Threaten  the  loss  of  American  jobs;  raise  the  cost  of 
products  to  American  consumers;  impose  needless  government  pa- 
perwork on  America's  small  business  women  and  men;  and  impose 
unnecessary  federal  mandates  on  our  cities,  counties  and  towns. 

Second,  I  understand  that  there  is  some  concern  that  the  Council 
is  a  ' 'secret,  backdoor  channel"  for  deciding  regulatory  issues.  Let 
me  assure  you  that  this  is  definitely  not  the  case.  Citizens  from 
around  the  country  are  invited  to  bring  regulatory  problems  to  the 
Council's  attention.  Whenever  there  is  a  policy  issue,  our  staff  wel- 
comes representatives  of  all  sides  of  the  debate  to  come  in  and 
present  their  arguments.  In  so  doing,  we  always  encourage  them 
the  present  their  arguments  to  the  regulatory  agency  responsible 
for  issuing  the  regulation. 

The  agency  is  responsible  for  compiling  a  record  available  to  the 
public  of  the  pertinent  factual  information  on  which  the  agency 
relies  to  support  its  rulemaking  decisions.  The  Council  on  Competi- 
tiveness uses  this  record,  together  with  the  analyses  of  the  regula- 
tion prepared  by  professionals  at  the  regulatory  agency,  OMB,  and 
other  government  agencies,  in  its  deliberations  regarding  policy 
issues.  As  the  attached  Fact  Sheets  and  Press  Releases  demon- 
strate, the  Council  publicly  announces  its  regulatory  initiatives. 

We  look  forward  to  working  with  you  to  reduce  the  regulatory 
burden  on  all  Americans.  Attached  is  a  copy  of  my  April  25th  re- 
sponse to  your  first  letter  that  includes  the  basic  information  about 
the  Council.  In  addition,  the  following  information  addresses  the 
specific  questions  you  raised  in  your  first  letter. 

1.  What  specific  role  does  the  Council  play  in  reviewing  agency 
regulatory  activities?  Through  what  specific  legal  authority  and 
through  which  executive  orders  or  directives  does  the  Council  per- 
form those  functions? 

Executive  Order  Nos.  12291  and  12498  set  forth  the  specific  pro- 
cedures for  the  regulatory  review  process.  On  June  15,  1990,  Presi- 
dent Bush  directed  the  Council  on  Competitiveness  to  exercise  the 
same  authority  over  regulatory  issues  as  did  the  Presidential  Task 
Force  on  Regulatory  Relief  under  Executive  Order  12291.  The 
President  also  designated  the  Council  on  Competitiveness,  chaired 
by  Vice  President  Quayle,  as  the  appropriate  council  to  review 
issues  raised  in  conjunction  with  the  regulatory  program  under  Ex- 
ecutive Order  12498. 

2.  What  is  the  relationship  of  the  Council  to  OMB's  Office  of  In- 
formation and  Regulatory  Affairs  (OIRA)  and  to  the  Office  of  the 
OMB  Deputy  Director  for  Management  (established  by  the  Chief 
Financial  Officers  Act  of  1990)? 
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Executive  Orders  12291  and  12498  vest  responsibility  for  their 
implementation  in  the  Director  of  the  Office  of  Management  and 
Budget,  subject  now  to  the  review  of  the  Council  on  Competitive- 
ness. The  Office  of  Information  and  Regulatory  Affairs  (OIRA)  re- 
views regulations  under  these  Executive  Orders.  OIRA  staff  keeps 
the  Council  staff  informed  about  the  regulatory  review  process  and 
the  status  of  particular  issues  under  review.  The  Chief  Financial 
Officers  Act  of  1990  provides  that  OMB's  Deputy  Director  for  Man- 
agement is  to,  inter  alia,  "perform  all  functions  of  the  Director,  in- 
cluding all  functions  delegated  by  the  President  to  the  Director 
*  *  *  [relating  to]  regulatory  affairs."  (Sec.  503(b)(2)) 

3.  Please  describe  the  council's  regulatory  review  activities.  How 
are  regulatory  activities  referred  to  or  selected  by  the  Council  for 
review?  What  procedures  are  followed  and  what  standard  are  used 
to  review  those  regulatory  activities?  How  are  Council  decisions  or 
comments  communicated  to  agencies? 

The  Council's  regulatory  review  activities  involve  working  closely 
with  the  OMB  in  carrying  out  OMB's  regulatory  review  under  E.O. 
12291  and  its  development  of  the  Regulatory  Program  under  E.O. 
12498.  The  Council  determines  which  items  it  will  review  based  on 
the  views  of  its  members  and  staff;  normally  the  items  it  takes  up 
are  those  that  present  difficult  issues  under  E.O.  12291  that  require 
Cabinet-level  attention,  particularly  issues  where  there  is  a  policy 
disagreement  among  agencies. 

The  process  for  reviewing  regulations  is  spelled  out  in  Executive 
Order  Nos.  12291  and  12498  which  provide  inter  alia: 

"the  Director  [of  OMB],  subject  to  the  direction  of  the  Task 
Force,  shall  have  authority,  *  *  *  to  prescribe  criteria  for  making 
[determinations  whether  a  rule  an  agency  intends  to  propose  or  to 
issue  is  a  major  rule]."  (E.O.  12291  Section  3(b)) 

"The  Director  [of  OMB],  subject  to  the  direction  of  the  Task 
Force,  which  shall  resolve  any  issues  raised  under  this  Order  or 
ensure  that  they  are  presented  to  the  President,  is  authorized  to 
review  any  preliminary  or  final  Regulatory  Impact  Analysis,  notice 
of  proposed  rulemaking,  or  final  rule  based  on  the  requirements  of 
this  Order."  (E.O.  12291  Section  3(e)(1)) 

"  'Regulation'  or  'rule'  means  an  agency  statement  of  general  ap- 
plicability and  future  effect  designed  to  implement,  interpret,  or 
prescribe  law  or  policy  or  describing  the  procedure  or  practice  of 
an  agency  *  *  *  [with  certain  exceptions  for  formal  rulemaking, 
national  security,  agency  organization,  management  or  personnel]" 
(E.O.  12291  Section  1(a)) 

"The  Director  [of  OMB],  subject  to  the  direction  of  the  Task 
Force,  may  designate  currently  effective  rules  for  review  in  accord- 
ance with  this  Order,  and  establish  schedules  for  reviews  and  Anal- 
yses under  this  Order."  (E.O.  12291  Section  (3)(i)) 

"The  Director,  subject  to  the  direction  of  the  Task  Force,  may,  to 
the  extent  permitted  by  law:  (1)  Require  agencies  to  provide  addi- 
tional information  in  an  agenda  [published  every  6  months  of  pro- 
posed regulations  that  the  agency  has  issued  or  expects  to  issue, 
and  currently  effective  rules  that  are  under  agency  review];  and  (2) 
Require  publication  of  the  agenda  in  any  form."  (E.O.  12291  Sec- 
tion 5(b)) 


80 


"To  the  extent  permitted  by  law  *  *  *  the  Director  shall  have 
authority,  subject  to  the  direction  of  the  Task  Force,  to: 

(1)  Designate  any  proposed  or  existing  rule  as  a  major  rule  in  ac- 
cordance with  Section  1(b)  of  this  Order; 

(2)  Prepare  and  promulgate  uniform  standards  for  the  identifica- 
tion of  major  rules  and  the  development  of  Regulatory  Impact 
Analyses; 

(3)  Require  an  agency  to  obtain  and  evaluate,  in  connection  with 
a  regulation,  any  additional  relevant  data  from  any  appropriate 
source; 

(4)  Waive  the  requirements  of  Sections  3,  4,  or  7  of  this  Order 
with  respect  to  any  proposed  or  existing  major  rule; 

(5)  Identify  duplicative,  overlapping  and  conflicting  rules,  exist- 
ing or  proposed,  and  existing  or  proposed  rules  that  are  inconsist- 
ent with  the  policies  underlying  statutes  governing  agencies  other 
than  the  issuing  agency  or  with  the  purpose  of  this  Order,  and,  in 
each  such  case,  require  appropriate  interagency  consultation  to 
minimize  or  eliminate  such  duplication  overlap,  or  conflict; 

(6)  Develop  procedures  for  estimating  the  annual  benefits  and 
costs  of  agency  regulations,  on  both  an  aggregate  and  economic  or 
industrial  sector  basis,  for  purposes  of  compiling  a  regulatory 
budget; 

(7)  In  consultation  with  interested  agencies,  prepared  for  consid- 
eration by  the  President  recommendations  for  changes  in  the  agen- 
cies' statutes;  and 

(8)  Monitor  agency  compliance  with  the  requirements  of  this 
Order  and  advise  the  President  with  respect  to  such  compliance." 
(E.O.  12291,  Section  6(a)) 

"The  Director,  subject  to  the  direction  of  the  Task  Force,  is  au- 
thorized to  establish  procedures  for  the  performance  of  all  func- 
tions vested  in  the  Director  by  this  Order."  (E.O.  12291  Section  6(b)) 

"In  the  event  of  disagreement  over  the  content  of  the  agency's 
draft  regulatory  program,  the  agency  head  or  the  Director  may 
raise  issues  for  further  review  by  the  President  or  by  such  appro- 
priate Cabinet  Council  or  other  forum  as  the  President  may  desig- 
nate." E.O.  12498  Section  3  (a) 

The  standards  used  to  review  a  regulation  are  also  spelled  out  in 
E.O.  12291: 

"In  promulgating  new  regulations,  reviewing  existing  regula- 
tions, and  developing  legislative  proposals  concerning  regulation, 
all  agencies,  to  the  extent  permitted  by  law,  shall  adhere  to  the  fol- 
lowing requirements: 

(a)  Administrative  decisions  shall  be  based  on  adequate  informa- 
tion concerning  the  need  for  and  consequences  of  proposed  govern- 
ment action; 

(b)  Regulatory  action  shall  not  be  undertaken  unless  the  poten- 
tial benefits  to  society  for  the  regulation  outweigh  the  potential 
costs  to  society; 

(c)  Regulatory  objectives  shall  be  chosen  to  maximize  the  net 
benefits  to  society; 

(d)  Among  alternative  approaches  to  any  given  regulatory  objec- 
tive, the  alternative  involving  the  least  net  cost  to  society  shall  be 
chosen;  and 
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(e)  Agencies  shall  set  regulatory  priorities  with  the  aim  of  maxi- 
mizing the  aggregate  net  benefits  to  society,  taking  into  account 
the  condition  of  the  particular  industries  affected  by  regulations, 
the  condition  of  the  national  economy,  and  other  regulatory  actions 
contemplated  for  the  future/'  (Section  2) 

It  is  important  to  keep  in  mind  the  key  distinction  between  the 
role  of  the  Council  in  coordinating  with  OMB  to  implement  the 
review  of  regulations  pursuant  to  the  Executive  Order  and  the  role 
of  an  agency  in  issuing  regulations.  The  Council  serves  as  a  deliber- 
ative forum  where  senior  agency  officials  can  gather  to  discuss  and 
resolve  policy  issues  that  affect  major  regulatory  proposals  often 
involving  several  agencies. 

The  Council  does  not  have  the  authority  to  issue  regulations. 
This  authority  is  vested  in  the  regulatory  agencies  of  jurisdiction, 
which  often  have  a  great  deal  of  discretion,  consistent  with  fully 
implementing  the  law,  in  developing  particular  regulations.  Agen- 
cies exercise  their  regulatory  authority  using  the  record-keeping 
and  rulemaking  processes  clearly  outlined  in  the  Administrative 
Procedure  Act.  These  are  widely  known  and  include  public  partici- 
pation. The  President  has  directed  that,  when  Executive  agencies 
exercise  their  regulatory  authority  and  discretion,  they  adhere,  to 
the  extent  permitted  by  law,  to  the  principles  set  forth  in  E.O. 
12291.  The  Council  provides  a  forum  for  discussion  and  resolution 
of  policy  issues  that  arise  in  this  process,  and  its  views  are  commu- 
nicated to  agencies  through  the  forum  and  discussions  and  through 
OIRA. 

4.  In  what  manner  and  under  what  circumstances  does  the  Coun- 
cil solicit  or  receive  comments  on  agency  regulatory  activities  from 
persons  outside  the  Council?  What  records  are  kept  of  such  commu- 
nications and  what  is  done  with  the  comments? 

The  distinction  between  agencies'  formal  regulatory  authority 
and  the  Council's  policy  coordination  function  is  also  relevant  to 
the  Council's  communications  with  the  public.  To  illustrate  the 
point,  it  is  useful  to  compare  the  two  functions  to  a  congressional 
committee's  activities.  The  outcome  of  the  committee's  delibera- 
tions is  a  vote  or  other  committee  action,  usually  accompanied  by  a 
committee  report.  The  outcome  of  deliberations  in  the  Executive 
Branch  regarding  regulatory  issues  is  ultimately  the  regulatory 
action  taken  by  the  agency.  In  the  same  way  that  the  committee 
vote  and  accompanying  report  are  matters  of  public  record,  the 
agency  action  is  recorded  in  the  Federal  Register  and  there  is  a 
substantial  public  record  maintained  pursuant  to  Administrative 
Procedure  Act  requirements. 

Similarly,  just  as  members  of  your  Committee  and  its  staff  inter- 
act informally  with  government  agencies,  private  sector  organiza- 
tions, interest  groups  and  individuals  on  legislative  and  oversight 
matters  before  the  Committee,  members  of  the  Council  and  its  staff 
interact  with  such  groups  and  individuals  as  they  gather  informa- 
tion on  major  regulatory  proposals.  The  Vice  President,  in  meeting 
with  people  around  the  country,  routinely  invites  them  to  send  him 
information  about  regulatory  and  competitiveness  issues.  The 
Council  staff  has  a  policy  of  meeting  with  any  group  that  requests 
an  appointment  to  discuss  a  regulatory  issue,  including  representa- 
tives of  workers,  consumers,  businesses  and  citizens.  This  informa- 
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tion  gathering  is  necessary  to  the  Executive  Branch's  deliberative 
process. 

Since  the  Council  on  Competitiveness  is  a  Cabinet-level  body, 
there  are  no  formal  procedures  for  how  its  members  receive  infor- 
mation from  sources  outside  the  Council.  This  practice  is  consistent 
with  the  Administrative  Procedure  Act,  which  does  not,  and  should 
not,  limit  the  ability  of  senior  Executive  Branch  officials  to  seek  in- 
formation needed  to  deliberate  on  and  resolve  policy  questions  that 
necessarily  arise  when  major  regulatory  issues  are  under  consider- 
ation. 

5.  For  each  regulatory  activity  reviewed  or  otherwise  discussed 
(including  those  currently  under  review)  by  the  Council,  please 
identify:  The  proposal;  the  dates  and  length  of  review;  the  action 
taken  by  the  Council  (whether  informal  discussion  or  formal  deci- 
sion); and  any  record  that  exists  of  the  Council's  deliberations. 

There  were  Council  meetings  held  on  June  28,  1990;  September 
27,  1990;  December  19,  1990;  February  11,  1991;  May  6,  1991;  May 
14,  1991;  June  27,  1991;  July  22,  1991;  and  July  29,  1991.  At  these 
meetings,  the  Council  discussed  various  regulatory  issues,  includ- 
ing: the  general  problem  of  the  burden  of  unnecessary  regulation 
on  the  American  economy,  protection  of  constitutionally  ensured 
private  property  rights  which  are  threatened  by  excessive  govern- 
ment regulation,  analysis  of  regulatory  burdens  on  the  transfer  of 
research  from  government  laboratories  to  the  market  place,  the 
principles  to  be  used  by  the  agencies  in  developing  biotechnology 
regulations,  the  recycling  requirement  in  the  Municipal  Waste 
Combustors  Rule,  regulations  implementing  the  statutory  exemp- 
tion for  secured  parties  from  Superfund  cleanup  liability,  review  of 
the  wetlands  delineation  manual,  review  of  the  federal  ban  on 
homeworkers  in  the  women's  apparel  industry,  reform  of  regula- 
tions governing  pension  plans,  and  response  to  public  concern  over 
clinical  Laboratory  Inspection  Act  (CLIA)  rules. 

In  my  previous  letter,  I  attached  all  of  the  publicly  available  doc- 
umentation of  these  meetings.  To  bring  you  up  to  date,  attached 
are  the  fact  sheets  covering  the  meetings  since  my  April  25  letter. 
While  these  meetings  addressed  other  regulatory  issues  as  part  of 
the  deliberative  process  of  the  Executive  Office  of  the  President 
and  the  Cabinet,  the  Council  did  not  set  out  Administration  poli- 
cies in  these  areas.  Needless  to  say,  Council  staff  also  discuss  regu- 
latory matters  on  an  ongoing  basis. 

Any  decisions  about  a  particular  regulation  are  made  by  the 
agency  head  responsible  for  issuing  the  regulation,  and,  in  so  doing, 
implementing  the  policies  of  the  President.  His  or  her  decisions 
would  be  reflected  in  the  public  record  as  required  by  the  Adminis- 
trative Procedure  Act. 

6.  To  what  extent  was  your  March  22,  1991,  Memorandum  for 
Heads  of  Executive  Departments  and  Agencies  based  on  problems 
the  Council  has  experienced  in  its  review  of  regulatory  activities? 
If  so,  what  were  those  problems  and  how  were  they  addressed  by 
the  Memorandum?  Also,  please  explain  how  the  Memorandum's 
delineation  of  the  scope  of  OMB  regulatory  review  is  consistent 
with  the  Administrative  Procedure  Act's  definition  of  "rule"  and 
"rule  making." 
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The  purpose  of  the  Vice  President's  March  22,  1991,  memoran- 
dum to  the  heads  of  the  executive  departments  and  agencies  was  to 
enlist  their  help  to  make  sure  that  the  regulatory  review  process 
operates  to  minimize  the  burden  on  the  economy  of  all  Federal  reg- 
ulations. He  noted  in  the  memorandum  that  several  agencies  had 
raised  questions  about  the  scope  of  Executive  Order  12291  and 
which  agency  actions  must  be  submitted  to  OMB  for  review.  The 
Vice  President  also  noted  questions  had  been  raised  with  regard  to 
the  scope  of  Regulatory  Impact  Analyses  when  an  agency  is  imple- 
menting a  statute. 

1.  In  the  memorandum,  the  Vice  President  indicated  that  the  Ad- 
ministration has  consistently  interpreted  the  Executive  Order  to 
include  all  agency  policy  guidance  that  affects  the  public.  Such 
policy  guidance  includes  not  only  regulations  that  are  published  for 
notice  and  comment,  but  also  strategy  statements,  guidelines, 
policy  manuals,  grant  and  loan  procedures,  Advance  Notices  of 
Proposed  Rule  Making  in  limited  instances,  press  releases  and 
other  documents  that  themselves  announce  or  implement  new  reg- 
ulatory policy  that  affects  the  public.  The  Vice  President  reminded 
the  agencies  that  the  Executive  Order  makes  certain  exceptions  for 
adjudications  or  agency  actions  that  are  involved  in  military  or  for- 
eign affairs,  and  internal  agency  organization. 

E.O.  12291  applies,  with  certain  exceptions,  to  any  "agency  state- 
ment of  general  applicability  and  future  effect  designed  to  imple- 
ment, interpret,  or  prescribe  law  or  policy  or  describing  the  proce- 
dure or  practice  requirements  of  an  agency"  (emphasis  added.) 
Therefore,  OIRA  reviews  various  types  of  documents  in  order  to 
implement  the  policies  contained  in  Executive  Order  No.  12291. 

2.  The  Vice  President's  memorandum  drew  attention  to  the  Exec- 
utive Order's  requirement  that  a  Regulatory  Impact  Analysis  be 
done  for  all  major  rules.  The  memorandum  stated  the  analysis 
should  review  the  costs  and  benefits  of  the  proposed  rule  or  action 
and  a  variety  of  regulatory  and  non-regulatory  alternatives,  includ- 
ing innovative  approaches  such  as  market-based  incentives,  infor- 
mation disclosure,  and  a  "no  regulation"  alternative  (for  programs 
largely  regulatory  in  nature)  or  a  "zero-based"  option  (for  budget- 
ary programs  implemented  through  regulation). 

3.  The  memorandum  also  addressed  the  scope  of  the  Regulatory 
Impact  Analysis  when  the  agency  is  implementing  a  statute.  It 
stated  the  Analysis  should  fully  address  the  costs  and  benefits  of 
actions  mandated  by  legislation  as  well  as  actions  that  are  a 
matter  of  agency  discretion.  The  Vice  President  asked  the  agencies 
to  make  sure  that  all  appropriate  agency  actions  are  included  in 
the  regulatory  review  process,  and  that  any  Regulatory  Impact 
Analysis  fully  assesses  the  economic  impact  of  regulations  in  ac- 
cordance with  OIRA  guidance. 

7.  Please  describe  the  functions,  responsibilities,  and  authority  of 
the  Council's  Working  Groups. 

The  Vice  President  has  established  six  working  groups  to  assist 
the  Council  in  implementing  its  mission  to  review  regulatory 
issues,  and  such  other  issues  as  may  be  referred  by  the  President, 
bearing  on  competitiveness.  These  included:  Working  Group  on  Bio- 
technology; Working  Group  on  Civil  Litigation  Reform;  Working 
Group  on  Deregulation;  Working  Group  on  the  Drug  Approval 
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Process;  Working  Group  on  Product  Liability  Reform;  and  Working 
Group  on  Commercialization  of  Government  Research. 

The  Vice  President  has  asked  these  working  groups  to  make  rec- 
ommendations to  the  Council  regarding  particular  policy  and  regu- 
latory issues  that  arise  in  their  respective  areas. 

In  closing,  I  ,would  like  to  thank  you  again  for  your  interest  in 
the  Council's  work.  Additionally,  I  want  to  emphasize  that,  while  I 
am  sure  you  understand  that  I  cannot  provide  certain  information 
that  is  part  of  the  deliberative  and  decision  making  process  of  the 
Administration,  I  would  be  happy  to  meet  with  you  personally  to 
discuss  in  more  detail  the  role  the  Council  plays  in  the  regulatory 
review  process. 
Sincerely, 

Allan  B.  Hubbard, 
Executive  Director,  Council  on  Competitiveness. 


U.S.  Senate, 
Committee  on  Governmental  Affairs, 

Washington,  DC,  November  20,  1991. 

Hon.  Dan  Quayle, 

Vice  President,  The  White  House,  Washington,  DC. 

Dear  Mr.  Vice  President:  Thank  you  for  the  opportunity  to 
meet  with  you  regarding  the  regulatory  review  activities  of  the 
Council  on  Competitiveness.  Following  those  meetings,  we  received 
the  letter,  dated  October  22,  1991,  from  Allan  Hubbard  which  was 
in  response  to  our  initial  letter  to  you  of  April  17,  1991.  Although 
we  have  received  satisfactory  answers  to  some  of  our  question,  that 
is  not  the  case  with  others.  In  particular,  the  letter  did  not  answer 
the  following  questions: 

"4.  In  what  manner  and  under  what  circumstances  does  the 
Council  solicit  or  receive  comments  on  agency  regulatory  activities 
from  persons  outside  the  Council?  What  records  are  kept  of  such 
communications  and  what  is  done  with  the  comments? 

5.  For  each  regulatory  activity  reviewed  or  otherwise  discussed 
(including  those  currently  under  review)  by  the  Council,  please 
identify:  The  proposal;  the  dates  and  length  of  review;  the  action 
taken  by  the  Council  (whether  informal  discussion  or  formal  deci- 
sion); and  any  record  that  exists  of  the  Council's  deliberations." 

In  addition,  while  Mr.  Hubbard  explained  how  the  Council  is  un- 
dertaking activities  that  were  previously  performed  by  the  Task 
Force  on  Regulatory  Relief,  he  did  not  answer  our  basic  question  as 
to  the  authority  of  the  Council.  So  that  there  will  be  no  further 
confusion,  it  would  be  greatly  appreciated  if  you  would  send  us  a 
copy  of  the  documents  signed  by  the  President  that  established  the 
Council  or  otherwise  authorized  it  to  perform  any  activities.  Please 
include  a  copy  of  the  document  by  which  "[o]n  June  15,  1990,  Presi- 
dent Bush  directed  the  Council  on  Competitiveness  to  exercise  the 
same  authority  over  regulatory  issues  as  did  the  Presidential  Task 
Force  on  Regulatory  Relief  under  Executive  Order  12291." 

Further,  Mr.  Hubbard  stated  in  his  letter,  "Citizens  from  around 
the  country  are  invited  to  bring  regulatory  problems  to  the  Coun- 
cil's attention."  Please  explain  what  specific  steps  the  Council  has 
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taken  to  make  the  public  aware  of  the  Council's  invitation  and  pro- 
vide us  with  a  list  of  the  nongovernmental  parties  which  have  con- 
tacted the  Council  with  regard  to  a  specific  rulemaking. 

Finally,  an  article  in  the  latest  TIME  magazine  reported  that 
EPA  had  made  100  changes  in  proposed  regulations  to  implement 
the  Clean  Air  Act  as  a  result  of  the  Council's  review.  Please  advise 
us  as  to  the  accuracy  of  this  report  and  the  substance  of  the  100 
changes.  If  there  is  a  document  that  reflects  and  explains  the 
Council's  efforts  with  respect  to  these  changes,  please  provide  us 
with  a  copy. 

Since  so  much  time  has  expired  since  our  April  request,  we 
would  appreciate  a  response  at  the  earliest  opportunity  to  these 
outstanding  questions. 

We  believe  it  is  our  responsibility  to  know  the  role  the  Council 
on  Competitiveness  is  playing  in  the  regulatory  review  process.  Our 
request  is  based  solely  on  our  concern  for  openness  and  fairness  in 
the  regulatory  process. 

Thank  you. 
Sincerely, 

John  Glenn, 
Chairman. 
Carl  Levin, 

Chairman,  Oversight  of  Gov- 
ernment Management 
Subcommittee. 
Herb  Kohl, 

Chairman,  Government  In- 
formation and  Regulation 
Subcommittee. 


U.S.  Senate, 
Committee  on  Governmental  Affairs, 

Washington,  DC,  December  23,  1991. 

Hon.  Dan  Quayle, 

Vice  President,  The  White  House,  Washington,  DC. 

Dear  Mr.  Vice  President:  As  you  know,  for  the  past  eight 
months  we  have  been  seeking  information  about  the  regulatory 
review  activities  of  the  Council  on  Competitiveness.  Written  re- 
quests for  information  have  gone  unanswered  for  months.  What  an- 
swers have  been  received  have  not  been  fully  responsive  to  our 
questions.  Finally,  even  repeated  requests  to  appear  at  Committee 
hearings  have  been  declined. 

We  are  very  troubled  by  this  refusal  to  be  more  forthcoming 
about  the  regulatory  review  activities  of  the  Council.  To  remedy 
this  situation,  we  ask  that  you  review  our  still  unanswered  letter  of 
November  20,  1991 — itself  following  up  on  letters  of  May  9  and 
April  17 — and  our  letter  of  November  26,  1991,  to  Allan  Hubbard. 

Because  of  our  concerns  about  recent  reports  involving  the  ap- 
pearance of  conflict  of  interest  on  the  part  of  Mr.  Hubbard,  we 
wrote  to  C.  Boyden  Gray  on  November  26,  1991,  asking  about 
ethics  procedures,  and  to  Mr.  Hubbard  asking  about  his  conflict  of 
interest  wavier  and  his  activities  while  serving  as  Executive  Direc- 
tor of  the  Council. 
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On  December  9,  1991,  Gregory  Walden,  Associate  Counsel  to  the 
President,  responded  to  our  two  letters  of  November  26.  Along  with 
its  attachment,  Mr.  Walden's  letter  answers  some  of  the  questions 
posed  in  our  letters.  It  does  not,  however,  answer  the  following 
questions  addressed  to  Mr.  Hubbard: 

A  list  of  particular  matters  on  which  Mr.  Hubbard  has  worked 
since  he  joined  the  Competitiveness  Council  in  July  1990; 

Copies  of  all  documents  which  pertain  to  the  reason  why  Mr. 
Hubbard  sought  the  waiver  in  the  first  place; 

Whether  Mr.  Hubbard  has  actually  recused  himself  from  any- 
thing and  if  so,  what,  along  with  copies  of  any  documents  pertain- 
ing to  such  recusal; 

Copies  of  all  documents  which  contain  or  pertain  to  ethics  advice 
Mr.  Hubbard  received  about  the  waiver;  and 

Whether  Mr.  Hubbard  has  received  any  ethics  advice  since  the 
enactment  of  the  waiver  and  copies  of  any  documents  pertaining  to 
such  advice. 

We  bring  this  most  recent  correspondence  to  your  attention  be- 
cause it  raises  once  again  the  issue  of  providing  public  disclosure  to 
the  Council's  regulatory  review  activities.  Thus,  we  ask  for  your  as- 
sistance in  obtaining  answers  to  our  questions. 

We  should  emphasize  that  we  agree  that  the  President  has  the 
right  to  even  the  duty  to  oversee  the  development  of  regulations  by 
Executive  Branch  agencies  and  that  economic  and  competitiveness 
issues  are  important  regulatory  considerations. 

We  also  believe,  however,  that  it  is  our  responsibility  to  know 
the  role  the  Council  on  Competitiveness  is  playing  in  the  regula- 
tory review  process  in  order  to  ensure  that  all  views  are  given 
equal  and  adequate  considerations  and  that  the  regulatory  review 
process  is  open  to  all  interests  and  viewpoints  in  our  society.  With- 
out such  openness,  we  cannot  expect  the  public  to  have  confidence 
in  the  fairness  and  balance  of  government  decisionmaking. 

Thank  you. 
Sincerely, 

John  Glenn, 

Chairman 
Carl  Levin 
Herb  Kohl. 
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